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EXECUTIVE SUMMARY

Since the early 1980’s, the Construction Manager/General Contractor (CM/GC)
project delivery method has been utilized to successfully deliver construction projects in
the State of Oregon. Public agencies that have traditionally employed the design-bid-
build method of project delivery increasingly select CM/GC. CM/GC offers opportunities
for success that are not necessarily available through traditional contracting methods.
Greater use of the CM/GC contracting method has provided the construction community
with insight regarding the benefits and limitations of its use along with knowledge of the
best practices for implementing it on public construction projects. Drawing on the
knowledge gained from past projects, the Oregon Public Contracting Coalition (PCC)
has developed this guide to assist owners with the implementation of the CM/GC
contracting method on construction projects in Oregon.

What is CM/GC?

CM/GC augments the traditional scope of work of the general contractor with that
of a construction manager under a single contract with the owner. At an early point in
the design phase, the owner, using a competitive selection process, selects a contractor
to provide construction management and general contracting services. By joining the
project team during design, the CM/GC firm can collaborate with the architect/engineer
(A/E) on the development of the design and preparation of the design documents. Once
the design has progressed to an acceptable level, the CM/GC firm submits a
guaranteed maximum price (GMP) for the project to the owner. After agreement on a
GMP is reached, the GM/GC firm undertakes the construction of the facility. The
CM/GC firm procures subcontracts with trade contractors using multiple bid packages to
construct the project, and manages the construction process on behalf of the owner.
General conditions work is typically self-performed by the CM/GC firm and, in some
cases, the CM/GC firm may be allowed to self-perform portions of the trade work.

The CM/GC contracting method can benefit a construction project in a variety of
ways. The process of selecting a CM/GC firm typically involves the consideration of
more information than simply price. Owners can craft their own responsibility-based
selection criteria tailored to the specific, and often unique, requirements of the project.
This allows the owner to make a more informed selection to better benefit the project.
Following CM/GC firm selection, early interaction between the A/E and CM/GC firm
allows for improving constructability, conducting value engineering reviews, and
developing precise phasing plans to efficiently perform the work and limit disruption of
ongoing owner operations. Opportunities for saving cost result from the early input of
construction knowledge and project management skills. Total project time is often
reduced as a result of the ability to overlap the design and construction phases, the
elimination of a stand-alone bid period, and early determination of efficient and effective



construction methods. One significant benefit of the CM/GC method comes from the
close interaction of the project team members. Early involvement of the CM/GC firm
helps build positive relationships between the team members that result in a
collaborative, team approach to the project.

Legal Requirements

The public contracting laws in Oregon, primarily contained in ORS Chapter 279,
do not provide a statutory framework for alternative contracting methods such as
CM/GC. Rather, ORS 279.015 requires that public improvements be undertaken
through competitive bidding (award to the lowest, responsive, responsible bidder), while
allowing exemptions to competitive bidding under strict procedural safeguards. Public
agencies seeking an exemption from competitive bidding must follow a specific process
outlined in ORS 279.015. The process includes the submittal of findings which
demonstrate that it is unlikely that the exemption will encourage favoritism or
substantially diminish competition and that award pursuant to the exemption will result
in substantial cost savings to the agency. Justification of these conclusions must be
provided and include information on: operational and financial data, public benefits,
value engineering, specialized expertise, public safety, market conditions, technical
complexity, and funding sources. Public notice of the proposed exemption and an
opportunity for the public to comment on the findings are required before approval of the
exemption is considered. The Oregon Attorney General’s Model Public Contract Rules,
which some public agencies have adopted, address the use of alternative contracting
methods. Regardless of whether an agency is required to adhere to the Model Rules,
the Rules provide a useful reference and guide for CM/GC procurement.

Selecting CM/GC for a Project

When considering CM/GC for a project, public agencies should take into account
a number of factors to determine if CM/GC is appropriate not only for the project, but for
the agency as well. The CM/GC method contains certain complexities and places
unique demands on all project team members. Consequently, a public agency needs to
consider its own capabilities and resources to determine if it should use CM/GC. The
CM/GC process requires that an agency participate and collaborate to a great extent
with the other project team members, be able to provide information and feedback in a
timely manner, facilitate effective team communication, and maintain trust throughout
the project because CM/GC is a collaborative, coordinated, and open process.

The benefits resulting from the use of CM/GC can be greatest for projects that
are high risk, possess a high level of technical complexity, are governed by significant
schedule constraints, require complex phasing, contain budget limitations requiring a
construction cost guarantee during design, or will realize substantial cost savings from
value engineering analyses. The primary considerations that should be taken into
account when evaluating CM/GC for use on a project are: time savings, cost savings,
technical complexity, and not diminishing competition or encouraging favoritism. If at
least two of these measures indicate that an alternative contracting method is in the
best interest of the public, and the public agency has the requisite experience and
resources to administer the CM/GC process, the use of CM/GC is appropriate for a



project. When extraordinary circumstances arise, a public agency would need to satisfy
only one of these criteria in order to justify the use of an alternative contracting method.
Examples of extraordinary circumstances are in times of emergency and when the
project phasing and/or complexity are so extremely difficult that final design and other
pre-construction services cannot be completed effectively without the direct involvement
of the construction firm.

The process of selecting CM/GC for a project requires that the public agency
take certain steps that are not required for traditional contracting methods. Initially, the
public agency must make the decision that CM/GC is the best contracting method for
the project. An objective assessment of the factors surrounding each project and an
understanding of the benefits and drawbacks of the CM/GC contracting method will
allow the agency to decide if CM/GC will offer the greatest likelihood of delivering quality
construction in a timely manner and at a reasonable cost. Findings are developed to
justify, and gain approval for, exemption from competitive (low bid) bidding
requirements. Integral to this process is gaining support from the public for the agency’s
decision to use the CM/GC method. Exempting a public project from competitive bidding
requirements in order to use an alternative contracting method can be of concern to
some individuals. To alleviate any public concern, the agency should take steps to
explain its findings to the public and other stakeholders, and allow for public comment
through open forums.

The Solicitation Process

After an agency has made the decision to move forward with the CM/GC
process, and received approval for exemption from competitive (low bid) bidding
requirements, the next step is to solicit CM/GC services. The solicitation process can
often be fairly administered with a two-step format that includes the publication of a
Request for Proposals (RFP) followed by formal interviews of proposing firms. A three-
step process that begins with a Request for Qualifications (RFQ) prior to the RFP may
be desired if the agency feels that it is in the best interest of the project. A scoring
system is typically developed and used to guide the agency in the review of proposals,
assessment of interviews, and, ultimately, the selection of the CM/GC firm. The scoring
system should be fairly structured, comprehensive, and consider, in addition to price,
such characteristics as the contractor’s experience, proposed work plan, safety
performance, working relationships, and approach to team efforts. Post-selection
briefings should be offered by the public agency to all proposers. Regardless of which
solicitation process is used, it is imperative that the process be conducted in a manner
that ensures fair competition and does not involve partiality. Sample RFP’s and scoring
criteria can be obtained by contacting one of the public agencies listed in Appendix A.

The CM/GC Contract

The contract that the owner creates with the CM/GC firm plays a significant role
in the CM/GC process. The contract outlines the roles, responsibilities, and legal
obligations of each party, and establishes the levels of risk that each party shoulders.
When developing the contract, the public agency should strive to create a contract that
meets the needs of the project and fairly allocates risk in a manner consistent with



industry standards. CM/GC contracts should address a number of issues that may not
normally be found in other types of contracts, such as the scope of pre-construction
services, a description of reimbursable costs, phasing of the work, setting the GMP, and
managing the contingency. In addition, the CM/GC contract should be fully coordinated
with the A/E’s contract. Agencies are encouraged to seek qualified legal counsel to
assist with the development and negotiation of the contracts.

The Guaranteed Maximum Price (GMP)

For CM/GC projects, it is especially important that the owner have a clear
understanding of the GMP and when it will be set. The GMP is a significant aspect of
the CM/GC process and often the primary focal point of the CM/GC contract. The owner
is essentially asking the CM/GC firm to guarantee that the scope of work that has been
defined can be accomplished within a certain dollar amount. The GMP essentially
covers all costs necessary to have a completed project that is ready for owner
occupancy and use as described in the scope of work. The framework within a CM/GC
contract typically divides the GMP into four different cost categories: cost of the work,
general conditions, fee, and contingency. The framework created for compensating the
CM/GC firm should be clearly defined, objective, and fair in order to eliminate any
misconceptions about the value and competitiveness of the CM/GC process.

The fee portion of the GMP can take many forms, include or exclude a variety of
items, and vary from one project to another. On small or relatively simple projects, the
CM/GC firm will typically submit one fee for the entire project covering both pre-
construction and construction phase services. For larger, complex projects, especially
those that will require significant pre-construction effort, it may be advisable to divide the
fee between the pre-construction phase and the construction phase. In some cases, the
CM/GC firm may offer to perform the pre-construction services without compensation
should the CM/GC firm and the owner be unsuccessful in negotiating a GMP.

To develop the GMP, the CM/GC firm must understand the scope of the project
from incomplete documents. For this reason, the GMP typically includes a contingency
to cover items that will be necessary to complete the project but which are not fully
defined at the time the GMP is set. There is no specific level of contingency commonly
set for all CM/GC projects. The contingency should be the amount that the CM/GC firm
reasonably feels is enough to cover coordination issues, omissions, and other costs
necessary to complete the project that may or may not be fully addressed in the
contract documents. The amount of contingency set for a project is typically less when
the GMP is set later in the design phase when the design if more fully defined.

An important decision for the public agency is when to set the GMP. Discussions
and negotiations regarding the GMP should begin early in the design phase and no later
than the beginning of design development. Typically, the point in which the GMP is
established should be towards the end of design development. It is at this point that the
project has been developed to sufficient detail such that a realistic GMP can be
established. While specific job circumstances may dictate the need for a different
approach, the GMP should not be negotiated until the design has been sufficiently



documented to make the GMP meaningful. If the GMP is set too early, many design
elements are unknown and the CM/GC’s contingency will be higher to account for these
unknowns. Additionally, it is difficult to accurately record what is included in the GMP
until documentation of the design is fairly complete. If, on the other hand, the GMP is
set too late, such as after most or all of the bid packages have been bid, the CM/GC
firm has not really guaranteed anything and the owner has absorbed most of the risk for
establishing the final project scope. The actual timing of when the GMP is set will vary
from project-to-project, depending on the size, complexity, and importance of the
project, the parties involved, and other project characteristics. The owner should
carefully consider all factors that may have an affect on the GMP along with the
ramifications to the project associated with the timing of the GMP.

In the CM/GC process all subcontracts are written and executed directly between
the CM/GC firm and the subcontractors. Inherent in the public sector CM/GC process is
an expectation that a very large percentage of the subcontract work will be procured by
competitive means. To reap the advantages of a competitive marketplace,
subcontractor selection is typically based on a competitive low bid. The process by
which this is accomplished may vary from one project to another. On some projects the
CM/GC firm is allowed to bid and self-perform some of the trade work. This may be
beneficial if the CM/GC firm has specialized construction expertise or resources, or if
the subcontracting community lacks the necessary expertise or resources. If such
allowance is granted, special procedures should be followed that provide for and ensure
fair competition for the work.

It is often the case that modifications to the project are needed after contracts for
the work have been signed. Some of these changes may be necessitated by items that
were inadvertently left out of the original design, not recognized in the design process,
changed following the exposure of jobsite conditions, or added as a result of additional
available funds. Regardless of the reason, the issue of what constitutes a change on a
project can be contentious. Therefore, the owner needs to give significant consideration
to the process by which changes will be addressed. Especially important is the
determination of whether the cost associated with a change is to be absorbed within the
GMP or is an increase in the GMP. Addressing this issue in the contract beforehand
helps prevent disputes and ensures a smooth and efficient construction process.

No set formula or framework exists which prescribes how the CM/GC contracting
method is to be implemented. A public agency can modify the general process to suit its
particular capabilities and needs. However, agencies should be cautioned that
developing new practices that are too far removed from common practice may attract
additional audit scrutiny. This document addresses significant practices and issues that
are important to the process and should be considered by public agencies when
employing the CM/GC process. It is recommended that legal counsel be sought as well
to help provide guidance throughout the process. The Oregon PCC along with other
industry organizations can also provide additional information and guidance.
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. Introduction

1. ABOUT THIS GUIDE

This guide is a resource created for public agencies in the State of Oregon to
reference when considering and implementing the Construction Manager/General
Contractor (CM/GC) project delivery method on public projects. The guide was
developed based on the extensive knowledge and experiences of a multi-disciplined
team of construction industry professionals, and presents the practices that, when
implemented, are believed to promote successful utilization of the CM/GC method. The
information contained in the guide incorporates the current characteristics and nature of
public projects and public contracting regulations in the State of Oregon.

1.1 Background

Public agencies have traditionally employed the design-bid-build method of
project delivery for the construction of public projects. While this contracting method has
led to the successful procurement and delivery of many public improvements, public
agencies have increasingly desired and chosen alternative contracting methods that
provide opportunities for success which are not available through the traditional design-
bid-build process. Alternative contracting methods are often chosen for projects that
contain special characteristics or when project conditions make the design-bid-build
contracting method less desirable. Circumstances upon which the decision to use an
alternative contracting method are based, have typically included: limited project
delivery time, unusual project technical complexity requiring specialized knowledge or
skills, complicated project phasing, substantial work coordination issues, and limited
project budget.

Use of an alternative contracting method is not universally permitted on public
projects. The Oregon Revised Statutes (ORS) prescribe the contracting structure and
procedures for public projects undertaken in the State of Oregon. The statutes state that
it is the policy of the State of Oregon to encourage public contracting competition which
supports openness and impartiality to the maximum extent possible. In reflection of this
policy, the statutes stipulate that all contracts for public improvements, with specific
exceptions, shall be based upon competitive bidding (low bid). As a result, the design-
bid-build contracting method is typically employed. Projects may be considered exempt
from this provision, though, if specified criteria are met. Consequently, in order to
employ an alternative contracting method which is not necessarily based on a
competitive, low bid process, public agencies must justify its use by showing that the
specified exception criteria are met on the project.

CM/GC is one alternative contracting method that has been allowed and
successfully used for a variety of public projects throughout Oregon. Since it was first



employed in the mid-1980s, use of CM/GC by public agencies in Oregon has increased
as a result of the project successes realized from its use. The push by public agencies
to minimize total capital project cost and schedule has been a predominant factor in the
development of the CM/GC process. Greater comfort with and understanding of the
CM/GC process, along with a changing contracting climate throughout the construction
industry in Oregon and the United States, have also led to greater use of CM/GC. The
process has been employed on a wide variety of project types and sizes, and by many
public agencies throughout Oregon. (See Appendix A for a list of projects on which
CM/GC was used). Increased use of the method over the past couple of decades has
provided the construction community with insight regarding the benefits and limitations
of using CM/GC and the best practices for implementing the CM/GC contracting method
on public construction projects.

In April 1997, the PCC utilized knowledge gained from past CM/GC projects to
develop and publish a white paper on the CM/GC contracting method. The white paper
describes the CM/GC process and provides guidelines for determining when it should
be used, how the CM/GC firm should be selected, and how the CM/GC contract should
be administered and reviewed. Following the publication of the white paper, the PCC
set out to augment the paper with other information related to the CM/GC process, such
as writing the CM/GC contract, bidding the work, developing the guaranteed maximum
price, and managing changes. This guide represents the resource developed by the
PCC as a result of these subsequent efforts. It incorporates the additional information
with the initial white paper to provide a more comprehensive CM/GC contracting
resource.

1.2 Objective

The purpose of this document is to provide a guide to assist in the use of the
CM/GC project delivery method on construction projects in the State of Oregon. Itis
intended that this document act as a resource for public agencies to reference when
considering the CM/GC method for public projects and when implementing the CM/GC
method on projects. Through its use and the application of the practices described
herein, this document is intended to facilitate the implementation of the CM/GC process
and help bring about the benefits that can be realized through the process. While it is
written with public agencies as the primary audience, non-profit, private, and other
organizations may benefit from this document as well.

No set formula or framework exists which outlines how the CM/GC contracting
method is to be utilized. A public agency can modify the general process to suit its
particular capabilities and needs. However, agencies should be cautioned that
developing new practices that are too far removed from common practice may attract
additional audit scrutiny. This document was not written to cover all aspects or
variations of CM/GC contracting, or be the definitive CM/GC resource for the
construction industry. It addresses significant practices and issues that are important to
the process and which should be considered by public agencies when employing the



CM/GC process. Consequently, public agencies should not rely on this document as the
sole source of information about CM/GC contracting. It is recommended that legal
counsel be sought as well to help provide guidance throughout the process.

1.3 Contributing Organizations

This document was developed through contributions by the Oregon Public
Contracting Coalition membership. Established in 1995, the PCC was created to
address issues related to public contracting in the State of Oregon. The purpose of the
Coalition is to discuss public contracting issues of interest to the Oregon construction
community, to develop a consensus opinion regarding those issues, and to assist with
educating the public about effective practices associated with public contracting in the
State of Oregon. PCC membership comprises a diverse group of individuals
representing public agencies and construction, design, and construction management
firms. PCC members, which include professional architects, engineers, constructors,
and construction managers, have extensive experience with the CM/GC process on
public projects in Oregon. Appendix B contains a list of the PCC membership.

1.4 Other Resources and Points of Contact

In addition to this document, other resources are available that provide
information and guidance related to CM/GC contracting. Review of other resources is
encouraged when additional information and understanding of the CM/GC process is
needed. A list of useful resources is provided in Appendix C.

Questions and comments regarding CM/GC contracting or this document can be
directed to:

Oregon Public Contracting Coalition

c/o Associated General Contractors, Oregon Columbia Chapter
9450 SW Commerce Circle, #200

Wilsonville, OR 97070

Tel.: (503) 682-3363

Fax: (503) 682-1696

Www.agc-oregon.org



II. CM/GC Basics

2. WHATIS CM/GC

Part of the process of undertaking a construction project involves the formation of

a project team and the determination of how best to accomplish the project. This task
includes the creation of contractual relationships between some of the team members.
The arrangement of the formal relationships between the owner, designer, constructor,
and other team members on a project is known as the construction contracting method
or project delivery method. The particular arrangement of the relationships utilized on a
project essentially defines the relative roles and responsibilities of each team member
within the project team. CM/GC is one type of construction contracting method.

The contracting method selected for a project is often tailored, to some extent, to
be compatible with the characteristics of the project and the project team members. This
document describes the CM/GC method as it is commonly used for public contracting in
the State of Oregon. However, many variations of CM/GC have evolved since its first
use in the State. It is recommended that a public agency consider the many possible
variations to the CM/GC process and adapt the method to meet its own needs and
capabilities. At the same time, though, public agencies should be aware that devising
unique and unusual processes may subject the agency to audit concerns.

2.1 The CM/GC Contracting Method

The CM/GC contracting method augments the traditional scope of work of the
general contractor with that of a construction manager into a single contract as
illustrated in Figure 1. During the early stages of the design phase, the owner selects a
CM/GC firm using a competitive selection process. Contractual arrangements are also
made with a design team, typically prior to contracting with a CM/GC firm. The owner
contracts with additional organizations to provide other needed project services such as
inspection and commissioning. While no contract is formed between the CM/GC and
A/E firms, their respective contracts with the owner include provisions that require
significant coordination and interaction with each other. It is this considerable interaction
between the CM/GC and A/E firms, along with the early involvement of the CM/GC firm,
that sets the CM/GC process apart from the traditional design-bid-build contracting
method.

By joining the project team during design, the CM/GC firm can collaborate with
the design team on the development of the design and preparation of the design
documents. This interaction allows for improving constructability and for conducting
value engineering reviews. The CM/GC firm may also provide assistance with material
selection, scheduling, estimating, and other related services during design. Involvement



of the CM/GC firm during design provides the opportunity to commence construction on
portions of the work before all of the design is complete (fast-tracking).

Inspection, Testing,
Commissioning
Agent, etc.

OWNER

Engrg.
and
Specialty

Figure 1. CM/GC Contracting Method

Once the design has progressed to an acceptable level, the CM/GC firm typically
submits a guaranteed maximum price (GMP) for the project to the owner. The price
guarantee given by the CM/GC firm places the firm “at risk” and gives incentive to the
firm to ensure a successful project for the owner. After agreement on a GMP is reached,
the GM/GC firm undertakes the construction of the facility. Performance and payment
bonds for the full value of the GMP may be provided by the CM/GC firm to the owner.
The CM/GC firm procures subcontracts with trade contractors using multiple bid
packages to construct the project, and manages the construction process on behalf of
the owner. General conditions work, along with other minor “pick-up” work, is typically
self-performed by the CM/GC firm. In some cases, the CM/GC firm may be allowed to
self-perform portions of the trade work by competitively bidding for the work against
trade contractors.

Figure 2 illustrates the CM/GC project timeline from conception through
occupancy. The figure shows the involvement of the A/E and CM/GC firm in each of the
project phases, the timing of when the GMP is typically set, and the level of contingency
expected to be included in the GMP at different milestones in the project timeline. The
timeline is drawn to reflect a typical CM/GC project. The actual timeline for some
projects will differ depending on the particular project circumstances and owner desires.
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Figure 2. The CM/GC Project Timeline



CM/GC is one of a variety of contracting methods utilized by the construction
industry to deliver construction projects. In addition to CM/GC, two other contracting
methods — design-bid-build and design-build — are commonly employed by public
agencies for procuring services for public improvements. Design-bid-build is the most
common of the three and the method generally prescribed by law. CM/GC and design-
build are considered to be alternative contracting methods that may be utilized only if an
exemption from competitive bidding is allowed. Design-bid-build and design-build are
described below to allow for comparison with CM/GC.

Design-Bid-Build

The design-bid-build process is the traditional approach to delivering public
improvement projects. In this approach, the owner typically contracts with a design
professional to design the project and develop construction plans and specifications.
Construction documents are prepared and advertised for bids. Interested contractors
review the construction documents and submit bids for the construction work. Selection
of a contractor is determined based on a competitive bidding process. While the design
professional usually will either employ an independent cost estimator or prepare its own
cost estimates, the actual cost of the project is solely determined by the bidding
contractors during the bidding process. Following receipt and review of the bids, and
confirmation by the owner that sufficient funding exists, the contract is awarded to the
lowest responsive and responsible bidder. The contractor then proceeds to construct
the project according to the plans and specifications. During construction, the design
professional observes the work to ensure that it conforms to the design plans and
specifications.

Design-Build

Design-build is an alternative contracting method used for delivery of both the
design and construction services under one contract. This contract provides a single
point of responsibility to the owner, namely the design-build firm. Many variations of this
method exist, but all have “single point of responsibility” as a common element. Design-
build can be undertaken when a performance specification is developed and the entire
package of design and construction services is competitively bid. More commonly, the
design-build firm is selected based on a combination of qualifications, technical
approach, and price. Occasionally, the selection is made primarily on the basis of a
design competition. By combining design and construction services under one contract,
an opportunity exists to totally integrate the work of the contractor and the design
consultant. This allows the selected firm to work with the owner during the design
process to provide design, value engineering, constructability review, scheduling,
estimating, and other related services. It also allows construction to start before the
design is entirely complete. Though many variations exist, compensation for the design-
build firm is typically based on a fixed price or, similar to the CM/GC process, a GMP.



The selection of a contracting method to use on a project will depend on the
project characteristics. Table 1 briefly summarizes how each of these methods relates
to different project characteristics. In the table, the most typical variation of each
contracting method was used as the basis for the comparison.

2.2 Benefits of CM/GC

The CM/GC contracting method can benefit a construction project in a variety of
ways. Benefits arise as a result of various CM/GC characteristics including the nature of
the working relationships that are established amongst the project team, the timing and
level of involvement of project team members, and the opportunities to gain optimum
value to the public in the resulting project. Described below are significant benefits that
can result from using the CM/GC method. It should be noted that successes resulting
from the use of CM/GC on a project will vary on a project-by-project basis. Benefits
received will depend on the project characteristics, effectiveness of CM/GC
implementation, and the attitudes and personalities of the people involved. Public
agencies should not expect that all of the benefits described below will result on all
CM/GC projects.

Time Savings

Construction projects by nature typically require a significant length of time to
progress from initial conception to final completion. It is not uncommon for projects to
take several years to plan, design, and construct. Minimizing the total project duration
benefits the public by making public improvements available for use earlier and by
avoiding potential inflationary costs that can accrue with longer duration projects.
Shorter project durations allow public agencies to respond to public needs in a timely
manner. In addition, shorter durations make it easier to meet mandatory completion
dates, which often exist for projects such as schools, performing arts centers, and
athletic facilities.

With the CM/GC firm coming on-board during the design phase, design and
construction can take place simultaneously (fast-tracking). That is, construction can
commence before the design work is entirely complete. Work on portions of the project
can progress on the construction site while remaining portions of the design are being
completed. To accomplish such phased construction, design packages that cover
different portions of the work are released to the CM/GC firm as the designs for each
package are completed. For example, sitework and foundation work packages are often
released for construction before final designs are prepared on interior finish details. This
overlapping of the design and construction efforts is particularly beneficial as well when
the project contains items with very long lead times. These items can be ordered before
the design is complete so that they are available earlier in the construction process.



Table 1. Comparison of Contracting Methods

Criteria

CM/GC
(Alternative)

Design-Bid-Build
(Traditional)

Design-Build
(Alternative)

Project Characteristics

Complexity | Probably high; may have Moderate to low. May be driving factor; usually
multiple bid packages. either high or low, but not in-
between.
Schedule | Aggressive; fast-tracking Reasonable; not a key factor. | Aggressive; fast-tracking
possible. possible.
Budget | High priority; likely fixed; Normal importance Likely fixed
usually GMP.
Program | Not a driving factor. Well resolved Not a driving factor
resolution

Design quality

Complexity may drive higher
quality.

Not a driving factor

Not a driving factor

Construction
quality

Complexity implies higher
quality.

Not a driving factor

Not a driving factor

Contractual Structure

Compensation | Standard fees to design Lump sum — all participants Lump sum to consolidated
team; GMP to CM/GC. team.
Contract | AlA contract form or variant Agency — Design professional | Single-point contract with
arrangement | for design; bid or negotiate Agency — Contractor Design-Builder.

for construction.

Delivery Team Structure

Disciplines | Standard design team plus Typical project design and Contracting and design
required | CM/GC. construction teams. consolidated.

Experience | Complex project - high Moderate Experience in design-build
needed | degree of experience needed.

required for all participants.

Communications

Design professional as agent;
CM is contractor; “open book”

Traditional design
professional as agent.

Consolidated

Legal/Risk Management

Liability

CM/GC “at risk”, but design
team further exposed.

Standard

Single point of response with
design-build firm.

Dispute resolution

Standard, but in partnering
atmosphere.

Standard ADR, mediation,
litigation.

Standard ADR, mediation,
litigation.

Conflict of interest

Potential to CM/GC — dual
roles during pre-construction
and construction.

None

Potential professional conflict
for design team.

Project Control

Schedule control

By CM/IGC

By Contractor

Agency looks to D-B team for
guidance. Distribution of
responsibilities within D-B
team is internal issue.

Cost control

By CM/GC with design team
consultation.

Contractor/Design
professional

Design-Builder

Quality control

By CM/GC with design team
consultation.

Design professional/
Contractor

Design-Builder

Owner staff

Must be able to meet owner’s
obligations in pre-
construction services and
contract administration.

Standard

Depends upon degree of
owner control over the design
and construction.

10




Not only is time saved as a result of overlapping the design and construction
work, but also from the elimination of a stand-alone bid period. The time spent to select
the CM/GC firm and trade contractors overlaps with the design effort. Consequently, the
time required to bid the work, as is required in the design-bid-build method, is eliminated
resulting in a shortening of the entire project duration.

Lastly, it is often the case that selecting the contractor prior to completion of the
design helps to speed up the construction process. This occurs because the contractor
can add its experience to the design team and identify at the outset any aspects of the
design that could create problems in construction. By modifying the design before it is
issued for construction, delays and changes on the construction site should be
minimized.

Cost Savings

CM/GC provides opportunities for cost savings in a variety of ways. The inherent
flexibility and openness of the process allows the owner to more easily change the
design and scope of work as necessary to meet the project budget. The greatest impact
on cost occurs during the planning and design stages of a project. As a result of early
involvement in the project, the CM/GC firm works closely with the designer to develop
the design. Early involvement allows for enhanced perception of project costs and for
increased opportunity to allocate these costs to meet the owner’s needs before they are
incurred. The importance of early consideration of construction issues is illustrated in
Figure 3. It is much easier to impact the completed project, and impacts can be much
greater, while the design is being conceived and is in its infancy.

High Conceptual
Planning
Preliminary
Ability to Design
Favorably :
Influence F|n.al
Project Design
Cost and :
Quality Construction
Operation &
Maintenance
Low >
o
Project Construction
start complete

Project Timeline

Figure 3. Ability to Affect Project Cost and Quality over the Project Timeline
(Source: Construction Industry Institute, Publication 3-1, July 1986)
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When the schematic design is complete, or later in the design process if desired,
the CM/GC firm prepares a comprehensive estimate of the cost to construct the planned
project. This cost estimate is used as the basis for a contractually agreed upon GMP.
Included in the GMP are the expected cost to construct the project, the CM/GC firm’s
fee, and a contingency amount that the CM/GC firm believes should be available to
cover changes to the proposed scope. Any increase in cost due to subcontractor bids
higher than estimated, or added cost of scope items included in the contract documents
but left out of the CM/GC firm’s estimate, must be absorbed by the CM/GC firm within
the GMP. The CM/GC firm has no incentive to identify change orders that require
additional funds and an overhead premium. All costs must be held within the GMP.

Additionally, if the owner requests a major scope change that increases the
GMP, the CM/GC firm receives only reimbursement for the cost of the change plus its
stated fee percentage (typically 3-4%) applied to the cost of the change. This
percentage is far less than the typical amount of approximately 15% that a general
contractor will charge on a scope change on a design-bid-build project.

Contractor Selection

As opposed to the traditional process of soliciting bids for a project and basing
selection on low bid, the process of selecting a CM/GC firm typically involves the
consideration of more information than simply price. Other factors considered typically
include relevant experience, personnel committed to the project, financial strength, and
management style. Such a selection process allows the owner to make a more informed
selection to better benefit the project. It allows public agencies to conduct a more
detailed review of the contractor’s experience and work history, and rank their
qualifications accordingly. In addition, owners using this selection process can craft their
own responsibility-based selection criteria tailored to the specific and often unique
requirements of the project at hand to go along with fee and other cost-related criteria.
All of these factors lead to the selection of a well-qualified contractor rather than the
contractor that simply offers the lowest price.

Constructability

Constructability reflects the ease with which a project can be built and the quality
of a project’s contract documents. Constructability is affected by the consideration of
construction methods, capabilities, and resources in the project design, and by the
attention paid to creating complete, clear, and error-free contract documents.
Involvement of the CM/GC firm early in the design can lead to improvements in
constructability. Using its construction knowledge, the CM/GC firm can foster innovative
design concepts that are “construction-friendly” and help develop novel construction
approaches to the project. Periodic plan reviews by the CM/GC firm can help eliminate
errors and mistakes in the construction documents that, if not found, could possibly
result in extra cost and misunderstandings during construction. As a result, overall
improvement in the project’s constructability benefits the project through enhanced
construction productivity, better safety performance, higher quality work, and lower
construction costs.
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Value Engineering

Value engineering (VE) is a creative, organized effort to optimize the cost or
performance of a construction project. It can be defined as a structured, function-
oriented approach to cost reduction in construction projects which yields savings without
compromising quality, performance, or usefulness. VE focuses on critiquing the
necessity, scope definition, and the costs versus benefits of a project and its various
elements. It can be expected that design alternatives developed through the VE process
will result in significant cost savings with equal or improved functional value. Given its
knowledge of the construction industry, the CM/GC firm can play a big role in VE efforts.
Early involvement of the CM/GC firm provides the opportunity to capitalize on the
CM/GC firm’s knowledge and expertise.

A Team Approach

One significant advantage of the CM/GC contracting method comes from the
close interaction of the project team members. In the traditional design-bid-build
contracting method, it is often difficult to establish effective working relationships
because of the structure of the contracting method, the nature of competitively bid
projects, and the late addition of the contractor to the project team. In the CM/GC
process, early involvement of the CM/GC firm allows the owner and the contractor to
build a strong relationship and avoid adversarial situations later on in the project. A
team approach is also typically created between the designer and CG/CM firm. Full-time
coordination between the designer and construction contractor helps to minimize errors
and maintain open communications.

The collaborative approach of CM/GC also reduces risks to the owner. The
CM/GC firm becomes an ally of the owner through independent evaluation of project
costs, schedule, and overall construction performance, including similar evaluation of
changes. Additionally, the structure of the CM/GC process offers a system of checks
and balances to assure that owner’s decisions and the decisions of the A/E are prudent.

The significance of a team approach to a CM/GC project cannot be understated.
It is often that this aspect of the CM/GC process signifies success or failure of the
project. The team makeup needs to be carefully considered so that working
relationships and communications are open and positive, and the result is a level of
team chemistry that leads to a successful project.

2.3 Drawbacks of CM/GC

Drawbacks associated with the CM/GC contracting method come mainly from its
complexity. For the owner, the process of selecting a CM/GC firm, and the CM/GC
contracting process in general, are complex and difficult to administer for “first-time
users”. The negotiation of a guaranteed maximum price requires knowledgeable and
experienced staff who have the authority to make timely decisions. The consultative and
collaborative aspects of the CM/GC process require a significant number of decisions
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about program issues and a need to referee design and specification issues. Owners
without construction knowledge on staff are hard pressed to participate actively in the
CM/GC process. As with design-bid-build and design-build, time and money are needed
as a result of the significant owner resources, participation, and oversight required in the
process.

For the CM/GC firm, smaller, less experienced contractors often perceive
themselves to be at a competitive disadvantage when competing with larger firms on
CM/GC contracts because of the complexity of the process and the extensive design,
schedule, and management responsibility required of the contractor. Consequently, this
contracting method is used more often for large, complex projects. This can result in
somewhat of a barrier for emerging contractors to work as prime contractors.
Additionally, firms that traditionally base their business on design-bid-build contracting
and lack CM/GC experience, often find it difficult to adapt to the openness and
collaborative mindset required to make a CM/GC project successful.

Typically, the majority of the work - in some cases up to 95% of the work - is
competitively bid, and the ability to overlap design and construction usually results in
faster project completion. If the A/E and/or CM/GC firm lack sufficient experience or
expertise, significant problems might arise and drive up the cost and/or delay the
schedule. If the design is not carefully controlled, or the local construction market
becomes hot, costs may still be problematic on a CM/GC project. Owner expectations
often have to be trimmed during the design phase of the project to arrive at a
satisfactory GMP. Change orders and minimal scope change decisions may rapidly
deplete any contingency amount built in as part of the GMP, forcing scope reductions
and unanticipated budget increases.

Therefore, we recommend that owners do not view CM/GC as a “silver bullet”
that will solve all problems at the lowest cost to the public agency. CM/GC should be
carefully selected after analyzing the strengths and weaknesses of all project delivery
options.

3. LEGAL REQUIREMENTS

Use of the CM/GC process in Oregon was made possible by a revision to the
State’s public improvement procurement policy that permit certain contracts or classes
of contracts to be exempt from competitive public bidding. Like other alternative
contracting methods, CM/GC has significantly different legal requirements than the
typical design-bid-build project delivery method. It is recommended therefore that public
agencies seek qualified legal counsel before attempting to award a CM/GC contract.
The following discussion summarizes Oregon statutory and administrative rule
requirements (through February 2002) related to the competitive bidding exemption
process and other legal considerations related to use of the CM/GC method. Note,
however, that the underlying statutes are likely to be changed in the 2003 legislative
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session as part of a planned general revision of ORS Chapter 279 (reference House
Resolution 1, 2001 Oregon Laws, and industry-wide efforts through the House Interim
Work Group on Public Contracting Law).

3.1 Oregon Revised Statutes (ORS)

a. Framework

The public contracting laws in Oregon, primarily contained in ORS Chapter 279,
do not currently provide a statutory framework for alternative contracting methods such
as CM/GC or Design-Build. Rather, the approach under ORS 279.015 is to require that
public improvements be undertaken through competitive bidding (award to the lowest
responsive, responsible bidder), while allowing exemptions to sealed bidding under
strict procedural safeguards. CM/GC is not directly referenced in ORS Chapter 279 and
related public contracting statutes.

b. Exemptions

When an exemption to competitive bidding is required, ORS 279.015(2), (3), and
(6) specify the process that must be followed, including required “findings” as set forth in
those statutes and defined at ORS 279.011(5). The findings fall into three categories:

1. lItis unlikely that the exemption will encourage favoritism or substantially
diminish competition, as referenced in ORS 279.015(2)(a),

2. Award pursuant to the exemption will result in substantial cost savings to the
agency, or to the public for certain ODOT projects, as referenced in ORS
279.015(2)(b) as amended in the 2002 Special Session, and

3. Justification for conclusions, including information on operational and financial
data, public benefits, value engineering, specialized expertise, public safety,
market conditions, technical complexity and funding sources, as referenced in
ORS 279.011(5).

c. Public Improvement Contract Requirements

CM/GC contracts are considered to be public improvement contracts when
undertaken by public agencies in Oregon. ORS 279.015(3) therefore requires special
public notice and an opportunity to comment on draft exemption findings. ORS 279.103
also requires a written post-project evaluation to address statutory factors and provide
an objective assessment of the use of the alternative contracting method. This statutory
framework is described in detail in the administrative rules noted below. The relevant
statutes are also contained in the attached Appendix D.

d. Subcontractor Disclosure

The subcontractor disclosure requirements at ORS 279.027(3) and related
substitution of disclosed subcontractors under ORS 279.322 apply only to competitive
bidding, and not to CM/GC contracts that have been exempted from competitive bidding
requirements. ORS 279.027(3)(d).
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3.2 Oregon Administrative Rules (OAR)

a. Attorney General’s Model Public Contract Rules

Whether or not an agency is required to adhere to the Oregon Attorney General’s
Model Public Contract Rules (“Model Rules”) as referenced below, the Model Rules do
provide a useful guide for CM/GC procurement. Those rules are contained in a special
series on “Alternative Contracting Methods” for public improvement contracts. See OAR
137-040-0500 to 0590. The general procedural rules are:

OAR 137-040-0510 Definitions.

OAR 137-040-0520 Use of Alternative Contracting Methods.
OAR 137-040-0530 Findings.

OAR 137-040-0540 Pricing Mechanisms.

OAR 137-040-0550 RFP Process.

In addition to the above, OAR 137-040-0570 specifically addresses the CM/GC
form of contracting, including benefits that should be anticipated, selection criteria,
agency authority and basis for payment. OAR 137-040-0570(5) contains a checklist for
matters to be addressed in CM/GC contracts, including setting the GMP, adjustments to
the GMP, disposition of cost savings, cost reimbursement matters, audits, fees,
incentives, owner or contractor controlled insurance programs, early work,
subcontractor selection (including approvals and protests) and socio-economic
programs.

b. Determining Applicable Contracting Rules

ORS 279.049 provides the statutory authority for promulgation of the Model
Rules. Public agencies that have not adopted their own contracting rules under
provisions of that statute, including local governments as well as state agencies, are
subject to the Model Rules pursuant to ORS 279.049(4). This statute may be
inapplicable where a statutory exemption exists, such as for the State System of Higher
Education under ORS 351.086 (and see OAR 580-050-0032 for authority to utilize
CM/GC within the Oregon University System). Public agencies may also have opted out
of the Model Rules by adopting their own rules under ORS 279.049(5). See, for
example, ODOT rules at OAR 731-007-0010 to 0190, which closely parallel the
structure of the Model Rules (including a section on Alternative Contracting Methods,
but omitting reference to CM/GC since that method is not typically used for highway
construction projects).

c. State Purchasing Rules

The Oregon Department of Administrative Services (DAS) functions as the
central purchasing authority for most state agencies under ORS 279.710 to 279.746
and related statutes. The relevant DAS rules in this area are:

e OAR 125-030-0000 Definitions (see CM/GC)
e OAR 125-310-0220 Request for Proposal - CM/GC
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The DAS rules further summarize the competitive bidding exemption process and
related requirements. Also, note that DAS adopts nearly all of the Model Rules,
including those referenced above for CM/GC projects, through OAR 125-030-0002.

3.3 Socio-Economic Programs (Federal, State, and Local)

Overlaying these general procedural rules are a variety of federal, state, and
local “socio-economic” programs, all of which are intended to accomplish additional
benefits in the expenditure of public funds. For example, most state agencies administer
affirmative action programs that benefit Emerging Small Businesses in subcontracting
practices (see ORS Chapter 200 and OAR provisions applicable to a particular
contracting agency). Other state or local programs may require sustainability initiatives,
use of inmate labor (e.g., for certain Oregon Department of Corrections contracts),
compliance with “Work Force Training and Hiring” standards (for certain contracts with
the City of Portland, the Portland Development Commission and Multnomah County), or
other special program compliance.

Federal law may also require that state and local public agencies desiring to use
federal funds comply with special grant conditions, many of which support federal socio-
economic programs. For example, Tri-Met and ODOT administer a federally mandated
Disadvantaged Business Enterprise (DBE) Program, in which strict subcontracting goals
(or a demonstration of Good Faith Efforts) are utilized to the benefit of certified DBE
firms. Note that ORS 279.056 and similar statutes (such as ORS 279.748) provide an
override of state contracting statutes when federal funds are utilized and federal laws
either conflict with state law or require additional conditions in public contracts.

Because socio-economic programs vary between jurisdictions, and sometimes
depend upon different funding sources (local or federal) even within the same agency, it
is imperative that such programs be clearly articulated in both the CM/GC procurement
documents and contracts. Note that some of those requirements apply only to the
solicitation process, while others are continuing obligations that run throughout the
contract term. Specific requirements in this area should be clearly identified.
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lll. Selecting CM/GC for a Project

4, WHO SHOULD CONSIDER USING CM/GC

Success from using CM/GC depends to a great extent on the owner. The CM/GC
method contains certain complexities and places demands on all project team members
that are not present with other, more commonly used contracting methods. These
factors can considerably affect the owner’s performance on the project. Consequently,
when considering the use of CM/GC, public agencies need to take into account their
own capabilities and resources in addition to the characteristics of the project itself.

41 Types of Owners

Use of CM/GC is not restricted to any particular type of public agency. The
method can be employed by all public agencies. However, gaining approval for
exemption from competitive bidding requirements, and thus the use of CM/GC, does not
necessarily suggest that a public agency should use CM/GC for a project. The public
agency should consider other factors, especially its own capabilities and resources and
the requirements that CM/GC places on the owner, when weighing whether to use
CM/GC for a project. The consideration of owner capabilities is reflected in ORS
279.011(5)(d), which states that the findings must include information regarding the
“specialized expertise required” for the project. The findings need to show that the
agency has the capacity, through staff or contract, to bring the needed owner’s
representative resources to the project.

4.2 Owner Requirements

It is essential that an owner administering CM/GC on a project possess certain
critical attributes. The nature of the CM/GC method is such that a significant amount of
owner participation is required compared to other contracting methods. The owner
participates and collaborates to a great extent with the other project team members to
administer and coordinate the CM/GC process, identify and develop the project scope,
manage the project budget, and evaluate and negotiate changes. A public agency must
have sufficient resources available to undertake these duties. This requirement may be
met through the use of in-house personnel assigned to the project or through hired
consultants.

Those working for the owner on the project must also have prior experience with
CM/GC contracting. Due to the complexities and unique features of the CM/GC
contracting method, experience with other contracting methods does not necessarily
apply to CM/GC projects. Practical experience with coordination and administration of
specifically the CM/GC process is needed. The A/E and CM/GC firms will rely on the
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public agency to possess this experience in order to effectively perform their respective
duties.

The ability to provide information and feedback when it is needed is also required
of the owner. Time pressures associated with efficient project progress, especially if the
project is fast-tracked, require timely input of information. It is imperative that the owner
be able to provide information and feedback such that the project progress is not
delayed. For the same reasons, the owner must be able to make timely decisions.
Delays in making decisions can impede the efficient progress of the project and cause
work to be completed out of sequence. To meet this requirement, owner personnel
assigned to the project should have the authority to make the needed decisions. The
personnel must stay abreast of what is happening on the project and be able to attend
and participate in project meetings.

The mindset which the owner brings to the project is of importance as well. It is
critical to the success of the project that the owner view CM/GC as a collaborative,
coordinated process as opposed to separate and confrontational. Public agencies that
do not recognize and participate in an open, cooperative manner will have difficulty
realizing the successes that CM/GC can provide. Part of this requirement is the need for
the owner to be able to facilitate excellent team communication. A lack of
communication between the project team members inhibits needed collaborative efforts
and can lead to confrontational interactions. The owner is in the best position to actively
promote and ensure that communication channels are available and open.

5. WHEN SHOULD CM/GC BE USED

The choice of a contracting method to employ on a project rests with the owner.
It is believed that CM/GC, as it has been used in Oregon, is suitable for some projects
but not others. To gain approval for exemption from competitive (low bid) bidding
requirements, the public agency must show that the project meets a clear set of criteria
outlined in ORS 279.015. It is recommended as well that, in order to use CM/GC on a
project, the public agency should show why the use of CM/GC is necessary to meet the
project objectives. Demonstration that CM/GC is appropriate for a project should include
consideration of the project itself and the current construction contracting industry and
marketplace.

5.1 Types of Projects

CM/GC can be used for any type of construction project. However, the benefits
resulting from the use of CM/GC can be greatest for projects that:
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are high risk,

possess a high level of technical complexity,

are governed by significant schedule constraints,

require complex phasing,

contain budget limitations requiring a construction cost guarantee during
design, or

e on which value engineering will result in substantial cost savings.

Giving consideration to these factors, examples of types of construction projects
that are well-suited to the CM/GC project delivery system include:

e Projects expected to cost more than approximately $2 million.

e Projects that have complex site issues such as limited lay down space and
unusual topography.

e Projects that are technically complex (e.g., environmental sensitivity or
remediation problems; unstable soil; significant data/telecommunications,
health facilities; high security facilities).

¢ Projects that have strict budget constraints.

e Projects that need to be phased (e.g., projects that require remodeling in
space that must continue to function; projects that will result in multiple
buildings).

It is believed that the primary considerations that should be taken into account
when evaluating CM/GC for use on a project are: time savings, cost savings, technical
complexity, and not diminishing competition or encouraging favoritism. If at least two of
these measures indicate that an alternative contracting method is in the best interest of
the public, taxpayers, and other stakeholders, and the public agency has the experience
and resources to administer the CM/GC process, the use of CM/GC is appropriate for a
project. Each measure is described in detail below.

Time Savings

Time savings can be demonstrated if the public agency finds that the project has
significant schedule constraints, and that concurrent design and construction is
necessary to meet critical deadlines or shorten the overall duration of the construction
process. Potential time savings must be substantiated. To do so, the public agency
might consider operational and financial data that shows significant savings and/or
increased opportunities for generating revenue as a result of early project completion.
Other findings influencing these criteria include demonstrated public benefits as a result
of a shorter construction duration or disruption to the public facility.

Cost Savings

Demonstration of cost savings can be accomplished by finding that early
contractor input during the design process will contribute to significant savings in
construction cost. Potential or expected cost savings must be substantiated. In order to
justify cost savings, the public agency might consider the following: value engineering,
building systems analysis, life cycle analysis, and construction planning that will lead to
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substantial savings to the public, taxpayers, or other stakeholders. Factors which might
influence these criteria include: high rates of inflation, market uncertainty due to material
and labor fluctuations or scarcities, and the compelling need for specialized construction
expertise due to technical challenges.

Technical Complexity

Projects are often of such complexity that technical input is needed from a variety
of organizations in order to effectively design and construct the project. CM/GC provides
an opportunity to incorporate the technical knowledge of a construction contracting firm
in the development of the project’s design. The use of CM/GC may be justified when the
public agency finds that the project presents significant technical complexities which are
best addressed by a “team approach”, with the CM/GC firm helping the public agency
and designer solve specific project challenges during pre-construction. The public
agency must show that the public, taxpayers, and other stakeholders will benefit as a
result of contractor input on issues such as:

e Operations (e.g., keeping the facility functioning during construction).

e Tenant occupancy (e.g., maintaining tenant safety and efficiency throughout
construction).

e Public safety (e.g., developing a comprehensive project safety plan early in the
project in concert with the owner and architect).

e Delivery of an early budget and/or GMP. This enables the public agency to

provide the public, taxpayers, and other stakeholders with greater cost reliability

and more effective management of the budget process.

Fundraising (e.g., the contractor’s involvement facilitates in-kind giving).

Historic preservation (e.g., seismic upgrades while maintaining historic facades).

Difficult remodel projects with many unknown factors.

Projects requiring complex phasing or highly coordinated scheduling.

Not Diminishing Competition or Encouraging Favoritism

ORS 279.015 requires the public agency to demonstrate that it is unlikely that the
process of selecting a CM/GC firm will encourage favoritism in the awarding of the public
contract or substantially diminish competition for the public contract. This can be
demonstrated by opening up the project to all interested and experienced contractors, and
by incorporating a contractor selection process that is fair and unbiased. Descriptions of
the processes should be clear and concise, and made available to the public for review.

Special Considerations

It may be that, given special circumstances, use of an alternative contracting
method should be considered. When extraordinary circumstances arise, it is felt that a
public agency would need to satisfy only one of the criteria described above (time savings,
cost savings, technical complexity, or not diminishing competition or encouraging
favoritism) in order to justify the use of an alternative contracting method. Extraordinary
circumstances would include the following:
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1. Atime emergency in which the public sector has an immediate contractual
requirement for private sector services and where a competitive method will
not work effectively (e.g., for a fire destroyed structure that requires an
immediate start of construction to repair).

2. A project in which the phasing and/or complexity are so extremely difficult that
complete design and other pre-construction services cannot be completed
effectively without the direct involvement of the construction firm.

6. THE PROCESS OF SELECTING CM/GC

The process of selecting CM/GC for a project requires that the public agency
take certain steps that are not required for traditional contracting methods. This section
presents the steps that a public agency is required to take, along with those that it is
suggested an agency take, in the process of selecting the CM/GC contracting method
for a project.

6.1 Initial Agency Decision

Initially, the public agency must make the decision that the use of CM/GC is
necessary to meet the project objectives. Each construction project, large or small, is
unique. There are a number of relevant questions to answer in making the decision to
use CM/GC. The decision to use CM/GC should be directly related to the attributes of
the project to be undertaken, and the ability of the agency to staff the project
appropriately. Program and performance issues that the agency has identified for the
project also can affect the decision. The following list contains some of the questions
that a public agency should answer when considering CM/GC for a project:

Is the project very large or very small?

Is the project technically complex or very simple?

Are the features of the project repetitive or more unique?

Does the project involve substantial design effort or can you “buy one in a
box™?

What level of design control is desired?

Is the site suitable or will construction difficulties be encountered?

Do environmental issues exist on the site?

Are there neighboring structures or is the project being built at an isolated
site?

Is schedule a critical issue?

e Does the agency have sufficient in-house project management expertise?

e Are there occupancy challenges (e.g., adjacent businesses that must be
operational throughout construction)?
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It is the combination of project-specific and organization-specific factors that
make each construction project unique. An objective assessment of the factors
surrounding each project and an understanding of the benefits and drawbacks of the
CM/GC contracting method will allow the agency to decide if CM/GC will offer the
greatest likelihood of delivering quality construction in a timely way at a reasonable cost.

6.2 Developing the Justification for Using CM/GC

ORS 279.015 requires the public agency to submit findings that justify the
exemption of the project from competitive (low bid) bidding requirements. The findings
are used to gain approval for use of an alternative contracting method such as CM/GC.
It is recommended that, as a minimum, findings supporting the use of the CM/GC
method of contracting should:

1. Demonstrate that the public agency has knowledgeable staff or consultants who
have the capacity to manage the CM/GC process.

2. Provide a clear description of the process to be used to select a CM/GC firm.

3. Describe how subcontractors will be selected and the process used if the
CM/GC firm wishes to perform some of the work.

4. Discuss how the process is unlikely to encourage favoritism in awarding the
contract or substantially diminish competition.

5. Provide evidence to demonstrate that the process should result in substantial
cost savings to the public agency.

6. Address any other administrative requirements for this process imposed by the
public agency’s public contract review authority.

7. List the minimum requirements the public agency intends to require of
prospective CM/GC firms.

6.3 Gaining Support for CM/GC

Exempting a public project from competitive (low bid) procurement requirements
in order to use an alternative contracting method can be of concern to some individuals.
Findings may show that the benefits of using CM/GC are not significant compared to a
more traditional contracting method. Support from the public for the agency’s decision to
use CM/GC should be gained. Gaining support for CM/GC is best accomplished
through effective and informative communication with the public and other stakeholders.

Prior to final adoption of findings justifying the use of an alternative contracting
method, agencies should hold a public meeting to discuss the project and findings.
Notification of the public meeting should be published in at least one trade newspaper of
general statewide circulation. Publication of the meeting notice should occur a minimum
of ten days prior to the meeting. The notice should state that the public meeting is for
the purpose of taking comments on draft findings for an exemption from the public
contracting requirement. As a part of the meeting, the public agency should present its

23



findings and offer an opportunity for any interested party to provide comments. At the
time of advertisement, copies of draft findings should be made available to the public. If
a situation exists that requires prompt action by the agency, notification of the public
meeting can be published simultaneously with the advertisement of the solicitation, as long
as responses to the RFP/RFQ are due at least five days after the meeting and final
approval of the findings.
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IV. Implementing CM/GC on a Project

7. THE SOLICITATION PROCESS

After the public agency has made the decision to move forward with the CM/GC
process, and received approval for exemption from the competitive (low bid) bidding
requirements, the next step is to solicit CM/GC services. The public agency should
thoroughly plan and schedule the solicitation process prior to issuing any documents to
the public. The process developed should be as streamlined and short as possible while
still maintaining fairness.

7.1 Elements of the Solicitation Process

It is recommended that the process of soliciting qualified CM/GC firms for the
project include both written and oral presentations. In many cases, and especially when
time is of the essence, the CM/GC solicitation process can be fairly administered with a
two-step format as illustrated in Figure 4. A two-step format involves the publication of a
Request for Proposals (RFP) followed by formal interviews. Initial questions of the RFP
can elicit qualifications (history, bonding capacity, special capabilities, etc.) with
subsequent questions becoming more project specific. Following a review of the RFP
responses that are received, a short-list of top-ranked firms is developed by the public
agency. These firms are then invited for an interview.

. Score .
Receive and Score and Negotiate and
SSue 1 Review [ roRosal ] Conduct Select cMIGC | Award cwiGe
Proposals Shortlist Firm Contract

If 3-step process,
include prior to

2-Step Solicitation Process

issuing RFP
Receive and Score
Issue . Qualifications
RFQ || Review [ and Create
Qualifications Shortlist

Figure 4. CM/GC Solicitation Process
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The public agency, however, should have the leeway to use a three-step format if it
feels that it is in the project’s best interests. A three-step format begins with the publication
of a Request for Qualifications (RFQ), followed by an RFP, and interviews (see Figure 4).
The RFQ solicits information (company history, bonding capacity, special capabilities, etc.)
that is used to qualify firms for the project. Qualified firms are then issued an RFP for the
project. As with the two-step format, those responding to the RFP are short-listed and then
invited for an interview.

7.2 Ensuring Fair Competition

The solicitation process is used by the owner to solicit proposals from CM/GC
firms for the project. The RFP documents used in the process are developed by the
owner and should be designed to clearly communicate the needs of the project, the
requirements for submission, and the evaluation criteria. In addition, it is imperative that
the RFP process be conducted in a manner that ensures fair competition and does not
involve partiality.

A formal RFP process begins with issuing the RFP and the receipt of proposals.
This is followed by the narrowing down of the number of qualified proposers and then
interviews to help the owner select the firm that it feels is best for the project. Within this
process, maintaining fair competition between those proposing for the CM/GC contract is
critically important. Ensuring fair competition is a key part of the public agency’s findings
used to substantiate the use of an alternative contracting method. It is important that all
qualified firms participate on a “level playing field” during the selection process. The
following steps can be taken to help eliminate unfairness in the RFP process:

1. Publish the CM/GC selection panel membership. The composition of the
selection panel should include representatives beyond the staff of the public
agency and consist of at least five panel members with sufficient expertise
and experience. Modify the composition of the selection panel from project-to-
project to avoid favoritism.

2. Limit, or even prohibit, pre-bid contact between the public agency and
interested proposers unless needed to clarify the project documents or issue
addenda.

3. Provide all questions and answers in writing and make the answers available
to all proposers.

4. Provide adequate training of selection panel members to ensure consistency

in their actions.

Provide scoring criteria to bidders.

Conduct a post-bid debriefing.

Impose strict criteria for refusal to consider proposals.

No o

26



7.3 RFP Package and Contents

The public agency’s solicitation documents should be designed to clearly
communicate the needs of the project, the requirements for submission, and the
evaluation criteria. The documents should create a road map and set of rules for the
proposers to follow in completing and submitting their proposals. A well-drafted set of
instructions can make the difference between a smooth, problem-free procurement and
a heavily-disputed procurement. The solicitation documents should include the following
information:

1.

2.

7.

8.

9.

An explanation of goals and objectives that the public agency is attempting to
accomplish with the project.
A thorough description of the project, including background information, special
requirements, etc.
A clear description of pre-construction, construction, and post-construction
deliverables.
The project timeline and milestones including critical dates such as:
GMP due date
Estimated (or desired) time of completion
Pre-proposal meeting date
Final date requests for clarification can be submitted
Final date addenda will be issued
Proposal closing/opening dates
Date initial scores available
Date(s) negotiations/interviews begin
Date second round scores available (optional)
Date to announce intention to award
Date proposal protests of award determination are due
e Date of award
Minimum requirements for the proposer to be considered as a CM/GC for the
project, such as: bonding capacity, insurance requirements, and demonstrated
capabilities (e.g., three projects of $xx; current state license, etc.).
The public agency’s project team members (A/E, special consultants, etc.).
A single point of contact at the public agency for answering questions and
obtaining information.
The public agency’s position on product or subcontractor substitutions.
Minority and disadvantaged businesses requirements, if any.

10. The alternative contracting method exemption findings.
11. The scoring criteria and evaluation methodology to be used for CM/GC firm

selection. (For example, when evaluating the proposed fees, the low proposer
gets all points allocated for the fee and the other proposers are awarded
points proportionally based upon the ratio of the amount of their proposed fee
to the low proposer’s fee proposal.)

12. The public agency’s intended selection panel, identifying the anticipated number

of persons and their background and qualifications.

13. The required form and content of proposals submitted.
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Each project is different and therefore requires the consideration of different
provisions in the RFP. The fundamental goal should be to provide the needed
information while ensuring fairness for all proposers that encourages competition but
also protects the public agency from exposure to protests or litigation. Sample RFP
documents are available from many of the public agencies that have used the CM/GC
process. Appendix A provides a list of some of these agencies.

The proposing firms should be asked to provide a variety of information that
allows the public agency to make an educated and fair evaluation of the proposing
firm’s ability to perform the project. The RFP should request information related to the
company itself, the personnel in the company and proposed for the project, the plan for
the project, prior CM/GC experience, safety plan, and fee. Listed below is specific
information that should be required of the proposing firms.

1. Company overview:
e Years in business
e Bankruptcy
e Contract defaults
2. Personnel:
For each of the following project team members, their level of participation in
the project phases of pre-construction, construction, and commissioning
should be provided (this may be expressed as a percentage of their work
time):
e Project organizational structure
e Principals (highest person with authority)
e Project manager
e Superintendent
3. Plan for the project:
e Flow chart showing project schedule
e Methodology
e Unigue management strategies
e The value brought by the company to the project
4. Experience/references relative to the particular project under question related to
the following:

e Size

e Type

o Complexity

e Schedule

Safety plan as it applies to this project.
Fee for pre-construction and construction phase services:

e The RFP should define explicitly what should be included in the fee
proposed for the project so that each submitting firm bases its fee on the
same scope.

o |If fixed dollar proposals on general conditions are desired, the scope of
general conditions should be very well defined (quantifiable) within the

oo
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RFP. If adequate definition is not provided, bidders should be instructed
to carry an owner-stipulated allowance within their proposals.
e Fee for change orders.

8. SELECTING THE CM/GC FIRM

The task of selecting the CM/GC firm following the receipt of proposals is often
difficult and can be highly controversial. If legal disputes on a project occur, they often
arise from the actions taken when selecting a contractor using any type of contracting
method. Paying close attention to this task is especially important for alternative
contracting methods in which fairness and open competition are closely monitored.

8.1 Interviews

Interviews of those firms desiring to act as the CM/GC firm on a project should be
conducted as part of the selection process. Interviews are in many ways beneficial to
both the public agency and to the proposing firms. Interviews can provide the owner
with information that is not readily gained from written material. They also give the
owner a chance to ask questions about each proposer’'s RFP response, and allow for
the owner to become familiar with the proposing firm’s personnel. The interviews should
be used to clarify and better understand the material presented in the proposal, and not
to introduce new selection criteria. The information gained from the interviews is used to
a large extent by the owner to score and select the proposing firms. The proposing firm
benefits as well from the interviews by having a chance to meet and get to know the
public agency staff, gain additional information about the project, promote their firm, and
further learn about the agency’s goals and objectives for the project.

Interviews should be scheduled with each qualified proposer. The interviews
should be formal and of a consistent format. It is recommended that an interview
agenda be prepared beforehand so that the interviews are conducted in a uniform
manner and cover all desired issues. The owner should consider requesting that the
individuals who will be directly involved with the project be present during the interview.
This will benefit the relationship and understanding between the owner and the
individuals who the owner could be directly working with during the project. Also, it will
help the owner to see how familiar the individuals, who will actually be in charge and
directly involved, are with the project.

8.2 Scoring

A scoring system is typically developed and used to guide the public agency in
the review of proposals and selection of the CM/GC firm. A well-structured and
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comprehensive scoring system allows for selecting the best firm for the project and, if
implemented appropriately, ensures that the CM/GC firm is chosen fairly.

Prior to the review of proposals and interviews, the public agency should provide
scoring guidelines to those evaluating the firms. The scoring guidelines should educate
the scorers about the factors that are important to the public agency with regards to the
project and a CM/GC firm, and the features that constitute a superior, appropriate, and
inferior answer to the RFP questions. Included with the guidelines should be criteria on
which each proposer is to be graded. The owner should choose criteria that are felt to
be necessary for the CM/GC firm to possess. Use of the criteria is intended to eliminate
price as the sole selection factor. The following characteristics are suggested, in addition
to price, as criteria to be used for scoring qualified CM/GC firms:

e Experience with projects of similar size and complexity.

e Qualifications and experience of key people proposed for the project and the
involvement of senior management on the project.

e Experience with the CM/GC contracting method and other project delivery
methods involving design phase (pre-construction) services as well as
construction work.

e Project specific work plan (approach to project).

o Safety performance.

e Type of working relationships commonly established by the firm and previous
project experience with the agency.

e Financial health and bonding capacity.

e Other logistical qualifying considerations as deemed significant by the public
agency, such as workload and office location relative to the project.

e Other objective technical qualifying considerations as determined important
by the public agency, such as the project building type, functions, use, or
degree of technical challenge.

e Other socio-economic and social considerations, such as the plan for meeting
MBE/WBE goals and their approach to community relations.

The criteria given above do not represent the entire list of criteria that can be
used. Public agencies have the latitude to develop other criteria that reflect the specific
goals of the specific project or the public agency.

When scoring the criteria, public agencies may wish to weight the criteria
differently. That is, some criteria may be considered more important than others. The
importance that each criterion is given should incorporate factors based upon the nature
and needs of each project. For example, if the project contains significant safety
hazards, greater weight might be placed on the contractor’s safety record and work
plan. If the public agency’s projects are highly similar or redundant, then qualification
criteria could be more standardized. The weighting factors should be developed in
advance and included within the original RFQ and subsequent RFP. The amount of
CM/GC experience is often regarded highly and therefore heavily weighted. Public
agencies are cautioned, though, that lack of experience on prior CM/GC projects, or
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with “negotiated work”, should not be used to preclude otherwise competent firms from
qualifying.

The scoring process entails each scorer providing a numerical score for each
proposal. The scores are based on the scoring criteria published in the RFP and the
guidelines provided by the public agency. Scorers should fill out their evaluation sheets
individually, and the scores should be totaled to determine final scores and ranking. In
addition to being evaluated based on the aggregate total for each firm, final ranking
should be verified through “cross-checking”. This process involves looking at each
scorer’s ranking of the proposals along with the total points using the following process:

1. Each scorer’s top-scoring proposal receives one point. The second highest
proposal receives two points, and so forth.

2. The rankings for each proposer are totaled. (The best score a proposer can
receive is equal to one multiplied by the number of scorers. The poorest score
that a proposer can receive is equal to the number of proposers multiplied by
the number of scorers.)

3. The proposer with the best ranking should be the same as the proposer with
the highest numerical score total. If these methods do not agree, then the
points assigned by one or more of the scorers may be skewed and the
selection committee should discuss and resolve the apparent discrepancy.

8.3 Post-Selection Briefing

At the conclusion of the process following the selection of a CM/GC firm, the
owner should offer post-selection briefings to all participants. Post-selection briefings
help both the public agency and all participants by providing an opportunity to present
and discuss what worked well and what did not work well with the selection process.
Future projects can benefit from the lessons learned. Time should be set aside by the
public agency for each participant, if the participant is interested, to meet and discuss
the proposal and interview. The scoring documents should be available to all
participants and anyone else who may ask for them as part of the briefing.

9. THE CM/GC CONTRACT

The contract that the owner creates with the CM/GC firm plays a significant role
in CM/GC process. The CM/GC contract, along with the contract between the A/E and
owner, provides structure to the project team. The contract is of such importance that
the owner must commit the necessary time and effort needed to ensure that the
contract is clear, concise, and contains the appropriate content. Public agencies are
encouraged to consult with legal counsel and obtain the services of a professional
construction consultant, if needed, for assistance with the development of the contract.
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9.1 Writing the Contract

The initial version of the contract is created by the owner. The owner may use its
own staff and resources to write the contract or, if needed, may obtain the services of a
project manager to assist with the task. If the contract is supplied by a consultant, the
owner should thoroughly review the contract together with legal counsel. Regardless of
who writes the contract, it is recommended that the owner seek qualified technical and
legal guidance in its development. The initial version of the contract should be included
as part of the RFP package.

The contract is finalized with input from the CM/GC firm. Input from the CM/GC
firm is typically incorporated by one of two means as described below.

1. Pre-selection Negotiation

During the RFP process, discussions are held regarding the terms and conditions of
the contract. The discussions are opened up to all interested parties to ensure
fairness. The contract is then finalized after a CM/GC firm has been selected and
includes any modifications that may have arisen as part of the discussions. In some
cases, after the CM/GC firm has been selected, the owner may choose to negotiate
the contract if it is in the best interest of the owner. Pre-selection negotiation tends to
be less risky to the owner because the negotiations take place with a group of
interested proposers, all competing for the work, as opposed to one single firm. One
possible drawback for the owner is that during the RFP process, interested
proposers may not bring up issues that they do not want others to know about, such
as profitable ways of packaging insurance. If this is the case, potential benefits to the
project may be suppressed and not realized.

2. Post-selection Negotiation

After selecting the CM/GC firm, the owner enters into negotiations with the firm to
finalize the contract. Contract discussions are made solely with the selected firm,
rather than having all interested bidders involved in the discussions. As the sole
party negotiating with the owner, the CM/GC firm has additional leverage that it did
not possess prior to being selected. In this case, the owner may need to “draw a line
in the sand” to signify what is, and what is not, negotiable. If negotiations fail to
produce a contract acceptable to both sides, the owner proceeds to select another
CM/GC firm. Owners must be aware that in the negotiations it is important to not
significantly alter the project scope or field of competition. Doing so could generate
concerns regarding assurances of maintaining fairness in the solicitation process.

9.2 Contract Content
The owner may use any contract format that it has available and with which it is
comfortable. Unless a public agency has developed its own standard agreement or

adapted that of another agency, it is recommended that an industry standard form of
agreement, such as that offered by the American Institute of Architects (AlA), be used
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as a template and then modified and augmented to meet the particular characteristics of
the owner and the project. It is beneficial to utilize a standard form of agreement for
various reasons. Standard agreements have been developed to represent actual
industry practice. An attempt is made to accurately reflect the roles and responsibilities
of each project team member. Over time as the industry evolves, the provisions are
updated to incorporate any shifts in industry practice that have occurred. Additionally,
an effort is made to balance the interests of the parties. That is, the risks associated
with each provision are considered such that one party does not shoulder a level of risk
that is not justified. For public agencies that undertake annual construction programs
which include many different projects, standard agreements assure that the projects are
administered and conducted in a uniform manner. This saves the public agency time
and effort by not having to re-draft a unique set of contractual provisions for each new
project. In addition, it promotes consistent interpretation among the proposing
contractors on a project, and from project-to-project. Lastly, commonly used standard
agreements have been examined many times in legal cases. The provisions have been
court-tested and a common interpretation has been formed.

When developing the contract, the public agency should strive to create a
contract that fairly allocates risk in a manner consistent with industry standards.
Contracts should not be written as one-sided or adversarial. The CM/GC contract
should contain a variety of provisions to ensure adequate coverage. Fairness and
appropriate risk allocation are often communicated through reasonable notice
procedures, the incorporation of teambuilding requirements, and the inclusion of a
workable and prompt dispute resolution process. The content of the contract may be
similar to that of a typical design-bid-build contract with modifications to reflect the
CM/GC process. The following is information that is not typically part of a design-bid-
build contract but which should be included in a CM/GC contract:

e A clear definition of the scope of pre-construction services, including the

amount of compensation and timing.

A clear description of the scope of construction services and associated fee.

A definition and description of what is considered a reimbursable cost.

A definition and description of what is not considered a reimbursable cost.

A description of issues related to phasing of the work or scheduling the

project.

e A description of the GMP development process (i.e., how it is to be done, who
has responsibility for what, when is the GMP set, what does the GMP cover).

e Procedures and timelines for terminating the contract if an acceptable GMP
cannot be agreed upon, and how the owner moves on to negotiating with
another firm.

e A clear provision relating to the schedule including who owns the float, if any,
and who manages the schedule.

e A clear description of the responsibility for managing costs within the GMP
and the lines of approval authority for use of the contingency(ies) and
allowances.
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e A provision that describes what happens to “savings” accrued from
contingencies and allowances.

e A clear description of the change process and how changes are to be
implemented. The issue of concern here is whether a change that occurs
during construction is to be considered within the GMP. The contract needs to
address how this decision will be made, provide guidelines for making the
decision, describe the process for addressing this issue, and how it will affect
the Schedule of Values line items. Designation must be given as to the
required approval/authority to change the Schedule of Values line items
before buyout and after buyout.

e A clear description of the subcontracting rules for the project.

9.3 Coordinating the A/E and CM/GC Contracts

In the CM/GC contracting method, the owner contracts separately with the A/E
and the CM/GC firm. Under direction of the owner, the A/E and CM/GC firm collaborate
to design and build the project. While no written contract is created between the A/E
and CM/GC firm, these organizations must work together as part of a team to
successfully build the project. Teamwork is essential to the success of the project.
Therefore, it is imperative that the language in the contracts with the A/E and CM/GC
firm be coordinated. The owner needs to think through the contract coordination issues
prior to issuing the RFP because a copy of the CM/GC contract should be included in
the RFP.

Each contract needs to be consistent with the other contract with respect to the
responsibilities of the other party and the terms and conditions in the other contract.
Consistency and coordination of the contracts help to alleviate any problems in the field
over roles and responsibilities, particularly with respect to budget, schedule control,
safety, and quality. This coordination needs to be present within all parts of the
contracts, including the general conditions and supplementary provisions.

Beyond the particular scopes of work and compensation, normally there are no
large differences between the A/E and CM/GC contracts. Some important differences
exist, though, regarding coordinating and managing the work. Specific attention should
be given to coordination of the following issues:

Roles and responsibilities of each party.

Processing of payment applications, change orders, submittals, and RFI’s.
Project schedule.

Coordination of timely design review by the CM/GC firm.

Development and issuing of bid packages.

Submittals processing.

Procuring/processing certain “bidder-designed” elements.

Pursuing and obtaining permits.

Jurisdictional coordination/approval and permits for required “off-sites”.
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The approach, coordination, and differences regarding these issues need to be
reflected in both contracts.

Prior to signing the contract with the A/E, it is important that both the owner and
A/E understand that the CM/GC process will be utilized, or is being considered, for the
project and, therefore, that the A/E will need to work closely with the CM/GC firm.
Utilizing CM/GC, as opposed to another contracting method, may affect the A/E’s fee.
The A/E’s fee may be affected because CM/GC is an iterative process that requires
greater coordination efforts and more meetings than on a typical design-bid-build
project. The A/E may also have additional costs if required to prepare multiple bid
packages, have a substantial on-site presence, or, if part of the A/E’s scope of work,
coordinate the CM/GC process on behalf of the owner. Therefore, the contract with the
A/E should note that the project is or may be delivered using the CM/GC process.

9.4 Roles and Responsibilities

The structure of the CM/GC process establishes the general role assumed by
each project team member. The specific responsibilities undertaken by each project
team member, however, may change. The function and duties of the CM/GC project
team members can vary from one project to another. Therefore, the CM/GC contract
must clearly outline the roles and responsibilities of, not only the owner and CM/GC
firm, but the A/E as well. The roles and responsibilities must be coordinated so that
there are no gaps or overlaps in responsibility. In addition, the responsibilities should be
coordinated to ensure an effective, efficient project team. Further discussion of the
specific roles and responsibilities of each project team member is provided in Section
10.

9.5 Fee Structure

Included in any contract is the framework for compensating the contractor for its
services. The framework within a CM/GC contract typically divides the guaranteed
maximum price into four different cost categories: cost of the work, fee, general
conditions, and contingency. (See Section 11 for additional descriptions of each cost
category.) When developing the contract, it is important that the framework created for
compensating the CM/GC be clearly defined, objective, and fair in order to eliminate any
misconceptions about the value and competitiveness of the CM/GC process. The public
agency should make every effort to provide for a quantitative measurement of the
services provided by the CM/GC firm to ensure objectivity and fairness. To do so, the
public agency must clearly define, with as much specificity as possible, the nature and
extent of the different cost elements.

The structure of the fee paid to the CM/GC firm can take many forms. It can

include or exclude a variety of items, varying from one project to another. The structure
depends on the size and complexity of the project. On projects that are small or not
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complex, the CM/GC firm will typically submit one fee for the entire project covering
both pre-construction and construction phase services. For larger, complex projects,
especially those that will require significant pre-construction effort, it may be advisable
to divide the fee between the pre-construction phase and the construction phase.

During the pre-construction phase, the CM/GC firm provides a variety of services
involving costing, value engineering, constructability reviews, and construction
expertise. At the time of publishing the RFP, these services can be quantified and a
fixed amount of pre-construction fee established. The “quality” of the fee amount
established relies on the quantity and detail of the information provided to the CM/GC
firm. A greater amount of detailed information will lead to a fee that is more reflective of
the work that will eventually take place. Owners, therefore, need to specify with as much
detail as possible the services to be required during the pre-construction period. Based
on the information provided, the fee can be established in a number of ways, including:

Time and materials, not to exceed

Lump sum

Cost plus fixed fee

Percentage of estimated construction costs

The total amount of pre-construction services fee is typically capped. If the owner
and GM/GC firm cannot agree on a GMP, even with some amount of re-design, value
engineering, or re-scoping, the only other recourse available to the owner is to terminate
the contract with the top-ranked CM/GC firm and begin GMP negotiations with the
second-ranked firm. The adverse impact of this kind of a switch is minimized by not
being too heavily invested, time-wise, with the first firm. This type of change does occur
on rare occasion. In the few instances where it has occurred, the owner either was able
to negotiate a successful GMP with the second-ranked firm or elected to convert to a
design-bid-build methodology. From the owner’s perspective, in these instances of
change, the top-ranked firm was not adequately comfortable with the particular type of
construction involved and hence desired to carry too large a contingency. In some
cases, the CM/GC firm may propose to perform the pre-construction services without
compensation should the firm be unsuccessful in negotiating a GMP with the owner.

There are too many unknowns prior to the completion of the pre-construction
phase to establish a meaningful fixed amount for the construction phase fee. Therefore,
for the construction phase, the fee is typically calculated as a percentage of the
estimated cost of work. While not a given, CM/GC firms that propose to perform the pre-
construction services without compensation may request a higher percentage for
construction phase services in order to gain compensation for their pre-construction
work. Additionally, in general, a smaller fee will be requested for larger jobs and when
there is more competition. The workload of the CM/GC firm also affects the fee. A
contractor will often reduce its fee if its workload is low in order to attract jobs.

A range of costs may be included in the fee. On one end of the spectrum, the fee
might include only home office overhead and profit. This may occur if there is a need for

36



the owner’s project manager to have all job costs reimbursed in the general conditions.
On the other hand, the fee might include project management for the life of the project,
office staff, and other administrative costs. Certain costs might be left to the discretion of
the CM/GC firm, such as safety program costs, and therefore included in the fee. In this
case, the general conditions portion of the GMP could be negotiated at a fixed cost if
there is a concern for budget control. Whatever method is used, it is important that it be
consistent with agency policies.

It is recommended that when going into the project, the owner maintain a
mindset that the project will be treated and negotiated as whole rather than separate
pre-construction and construction “contracts”. This mindset helps when negotiating a
fair and equitable contract that leads to successfully completing the project. The fee
structure in the contract, though, must recognize a separation between pre-construction
phase and construction phase services because if a GMP cannot be agreed upon, the
owner may elect to go with another CM/GC firm after the pre-construction phase.

Problems often arise regarding whether costs should be considered within the
general conditions or the CM/GC firm’s fee. General conditions usually defines a group
of costs that are reimbursable, while the fee is set as a fixed percentage of the total
estimated cost. An example of a cost that could be included in either the general
conditions or the fee is the cost of the contractor’s personnel that are not present at the
jobsite all the time. With any type of fee structure, the structure and amount of
compensation need to be clearly defined and presented. As much specificity as possible
needs to be provided regarding the specific cost elements and other factors that are
included in the fee and that are to be in the general conditions. Regardless of the actual
form or contents, the fee structure should also be sufficiently detailed in the RFP
documents.

9.6 Indirect Costs

The CM/GC contract should address indirect costs. Indirect costs are those that
cannot be directly attributed to a specific work item. These costs should be determined
by negotiation based on the needs of the project. For example, on a project in or around
a major city, the owner should not reimburse a contractor for personnel relocation or
travel to and from the jobsite. However, a project located in a remote location might be
better administered if relocation costs are borne by the project in order to provide labor
for the project. There is not, nor should there be, any hard and fast rule on what indirect
charges are acceptable. Common sense, agency policies, and the needs of the project
need to be considered in all negotiations.

Indirect costs are placed in either the general conditions or the fee depending on
the contract. For owners, it is beneficial to have the indirect costs included in the fee.
There is no set level of indirect costs that should be expected on a CM/GC project. The
level of indirect costs will vary depending on the project characteristics and on what is
allowed to be included in the fee. The agency needs to provide a detailed listing of the

37



costs that are reimbursable. In some cases, the CM/GC firm must abide by the agency’s
own regulations. It is important for the owner to outline in the RFP how the CM/GC firm
is to account for the indirect costs and reimbursables.

9.7 Performing the Work

As with any construction contract, the CM/GC contract should provide direction to
the CM/GC firm regarding performing the work. A description should be provided of the
work that is expected of the CM/GC firm during both the pre-construction and
construction phases, and the responsibilities and expectations of the CM/GC firm in the
performance of their work should be clearly outlined. In addition, direction should be
provided regarding expectations for interaction with the A/E over the course of the
project. The specific role and responsibilities of the CM/GC firm are described in more
detail in Section 10. One of the responsibilities of the CM/GC firm is to procure and
manage subcontracts for the work. The topic of subcontractor procurement is discussed
in Section 12.

The RFP should state clearly the coordination efforts required of the CM/GC firm
along with what the owner considers or defines as coordination. Normal coordination of
the work expected of a general contractor should be expected of a CM/GC firm.
Included in the contract should also be a list of the critical items that the CM/GC firm
must coordinate. The requirements should address the pre-construction phase and be
coordinated with the role of the A/E. It is recommended that the contract stipulate that
there be coordination with the design team regarding issuing design packages. While
the CM/GC firm must have ultimate responsibility for coordination of the trade
contractors, the A/E should have the responsibility for oversight of the coordination to
see that the coordination efforts are maintaining the project schedule. That is, the A/E
needs to ensure that the CM/GC firm is managing the schedule such that the worksite is
available to each subcontractor as shown on the schedule and that each contractor is
progressing as shown on the schedule.

9.8 Permitting

The requirements regarding all permitting issues should be clearly spelled out in
the CM/GC contract. In general, the owner would take responsibility for all land use
issues because the owner is more likely to have the necessary political connections
important to that process. For example, a condition of land use approval that requires
off-site street or utility improvements would be taken care of by the owner. The CM/GC
firm is typically given the responsibility for obtaining plan check permits and some
discipline permits.

Sometimes obtaining permits can be a complicated process. If it lacks the

requisite expertise or resources, the owner may wish to give the entire responsibility to
the CM/GC firm. By doing so, the owner should expect to pay a mark-up for the services

38



that the CM/GC firm provides. Ultimately, though, the owner pays for all related costs. In
some cases, the owner may direct the CM/GC firm to submit separate invoices for each
permit. This allows the owner to pay the invoices immediately and eliminate any extra
costs.

9.9 Errors and Omissions

CM/GC is a process that changes the traditional roles of designer and
constructor. With mandated participation of the CM/GC firm during the design phase, no
longer is sole responsibility of the success of the design entirely clear cut. The CM/GC
firm participates in the development of the documents and is, therefore, part owner of
those documents. The CM/GC firm, as a result of its efforts to develop the design,
provide constructability input, and collaborate on meeting budget requirements,
possesses a level of accountability for the documents that is not present in the typical
design-bid-build contracting method. For this reason, it is important for the owner to
establish with the A/E and CM/GC firm a clear understanding of the responsibility for
problems that occur which are associated with the design or design documents. During
the GMP negotiations with the CM/GC firm, it should be understood that the GMP will
include the “intent” of the documents.

The process for addressing mistakes, “everyday unplanned occurrences”, and
unforeseen but needed changes, should be clearly outlined in the contract’s general or
special conditions. It is important for the owner to clearly allocate the risk associated
with these issues. The owner must decide whether they should be included as part of
the contingency and, therefore, within the GMP. Items to be addressed include: how will
these issues be taken care of, and will the associated costs be covered within the
contingency. It is recommended that constructability changes and extra costs to cover
‘everyday unplanned occurrences” be included in the contingency. An example of a
cost that should not be included in the contingency is one that stems from negligence by
the A/E or CM/GC firm.

Construction costs associated specifically with design errors may or may not be
included in the GMP. If a design error is exposed during construction, the owner would
be held liable to the CM/GC firm, but the A/E would be held liable to the owner for any
design error falling outside standard practice. For this reason, it is important that the
owner outline the role of the A/E and the A/E’s responsibility regarding design errors,
constructability issues, and the standard of practice expected. This issue needs to be
discussed beforehand, and addressed in both the A/E and CM/GC contracts.

Often as a result of unrealistic owner expectations, project costs may challenge
an initial project budget. Since the engagement of the CM/GC firm for the pre-
construction services is, in part, for the purpose of “smoking out” problems with the
design, owners generally expect most design errors and constructability issues to be
resolved before construction. Owners, though, must realize that it takes time to perform
the constructability reviews, and that time should be set aside for performing the

39



reviews. Additionally, with the significant number of drawings and volumes of
specifications developed for some projects, the owner should understand the difficulties
encountered and limitations associated with developing a clearly coordinated and
concise set of documents. It is important that the owner not only communicates its
expectations to the project team, but also ensures that its expectations are reasonable.

One of the positive benefits of CM/GC is that it can greatly accelerate the
completion and delivery of a construction project. But in doing so, certain risks are
increased because various activities that are traditionally undertaken in series are being
performed concurrently. This reduces review times and complicates the smooth
interfacing of project segments. Ample time and necessary expertise must be made
available for document review and assessment.

The CM/GC process typically incorporates agreement on a GMP prior to the
completion of the design and specifications. The timing of this agreement, coupled with
phased construction and multiple bid packages, creates greater potential for
coordination errors, both in terms of design and construction, than is typically
experienced with the design-bid-build process. The term “coordination errors” includes
discrepancies and incompatibilities between activities of two separate project segments.
Examples of coordination errors are: incompatibility of the mechanical layout with the
supporting structure; incorporation of a change into one side of an interface but not the
other; and a concrete slab being poured prior to the completion of underground utilities.
The owner should recognize this potential for coordination errors when considering the
timing of the GMP. A lower chance for errors generally exists when the GMP is set later
in the design.

The owner and CM/GC firm can contractually agree that the contractor will cover
such errors as a reimbursable cost to the owner within the GMP, provided the errors are
not the result of negligence. Naturally, the shifting of such risk to the contractor involves
an increase to the contingency within the GMP. Nevertheless, such a risk allocation shift
can be of benefit to an owner that wants the GMP to be a true guarantee of total cost.
That is, the costs of remedying construction coordination errors in the design-bid-build
process are fully borne by the contractor; whereas with CM/GC, a certain extent of the
construction cost of remedying non-negligent design error is borne, in whole or in part,
by the owner.
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10. ROLES AND RESPONSIBILITIES

The contracting method utilized on a project influences the role and
responsibilities taken by each of the project team members. The structure and nature of
the CM/GC contracting method requires that the owner, A/E, CM/GC firm, and
subcontractors participate in ways which are not necessarily in common with other
contracting methods. Technically, CM/GC is an exemption from competitive (low bid)
bidding requirements and can be accomplished in a number of ways. On the other
hand, without norms or standard approaches, public agencies are subject to criticism for
doing things in an unconventional manner. Departure from these norms needs to be
specified and clarified before the fact. All parties need to have a clear understanding of
their own role and responsibilities and an idea of the roles and responsibilities of the
other parties. These should be outlined in the RFP documents.

As with other contracting methods, there are assumed basic roles and
responsibilities that exist with the CM/GC process. Clearly, these general roles and
responsibilities should not be modified within the CM/GC contract. That is, there should
be an expected series of roles and relationships that are “default” for the process
established by rules. For example, the CM/GC firm should have responsibility for the
construction means and methods. The A/E must have responsibility for the design and
for reviewing and approving shop drawings. The owner should have the responsibility
for determining the roles of the various parties because it is the owner’'s money that is
paying for the project. The owner should be willing to take advice from the professionals
it hires, but ultimately it will be the owner’s “call” as long as all parties clearly understand
their respective roles and the owner’s expectations. Table 2 describes the activities
undertaken on a typical CM/GC project and the extent to which the owner, A/E, and
CM/GC firm play a part in each activity. The table is based upon a typical CM/GC
project. The roles and responsibilities taken on a specific project may differ as a result
of the characteristics of the project and each project team member.
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Table 2. Responsible Parties for CM/GC Project Activities

Legend: L = Leadership role S = Support role N/A = Not applicable; no role taken
RESPONSIBILITY OWNER AJE CM/GC
TEAM SELECTION
Owner selects A/E." L N/A S
Owner selects CM/GC." L S N/A
Execute A/E’s contractual agreements. L L N/A
Execute CM/GC’s contractual agreements and notice to L N/A L
proceed.
Establish team responsibilities. L S S
Establish communication procedures. L L L
CONCEPTUAL PLANNING
Develop owner’s program.2 L S S
Establish owner’s budget.’ L S S
Establish construction budget controls. S S L
Analyze program vs. budget. L L L
Adjust program vs. budget. L L L
Assess environmental compliance. L S S
Site selection and evaluation. L S S
Retain special consultants. L S N/A
Obtain survey and soils test.* L S N/A
Coordinate with governmental agencies.5 L L S
Study spatial relationships. N/A L N/A
Develop conceptual estimate. S S L
Evaluate budget vs. estimate. L L L
Study financial feasibility. L S S
Establish quality assurance program. L L L
Develop preliminary project master schedule. S S L
Set A/E production schedule.® S L S

Typically, the owner selects the A/E first and the A/E helps select the CM/GC firm. Occasionally the
owner selects the CM/GC firm first and then the CM/GC firm helps select the A/E.

The owner has primary responsibility to develop its building program, but is assisted by the A/E, who
interprets the needs of the owner into schematic plans.

The owner establishes limits of expenditure; the CM/GC firm develops breakdown for total cost.

The A/E identifies requirements for the necessary surveys and soils tests to properly execute its work.
The services are contracted and paid for directly by the owner to the survey and testing firms.

The owner coordinates inter-governmental agency reviews as required and is assisted by the A/E and
CM/GC firm.

The A/E sets its production schedule based on the overall project milestones established by the owner
and CM/GC firm. The A/E is then responsible to meet that schedule.
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RESPONSIBILITY OWNER AJE CM/GC

Establish occupancy schedule.’ L S L

Owner’s review and approval. L N/A N/A

SCHEMATIC DESIGN

Refine program (relating to program/budget/estimate). L L L
Prepare detailed design schedule. N/A L L
Prepare alternate schemes. L L S
Analyze alternate schemes. L L L
Recommend basic materials and systems. N/A L S

Prepare schematic drawings. N/A L N/A

Prepare outline specifications. N/A L N/A
Conduct value engineering analysis.8 S S L
Perform constructability analysis. S S L
Establish reporting and accounting procedures. S S L
Develop bid package format. N/A S L
Identify long-lead purchase items. N/A S L
Develop phased construction schedule. N/A S L
Begin permitting process. N/A L S
Review with Fire Marshal plan and code officials. N/A L S
Prepare local planning or Zoning Board applications. N/A L S
Initiate preliminary utility company review. S L S
Update conceptual estimate (preliminary GMP estimate). S S L
Update master construction schedule. S N/A L
Analyze budget vs. estimate. L L L
Schematic design report. N/A L L

Owner’s review and approval. L N/A N/A

DESIGN DEVELOPMENT

Finalize selection of components and systems. L L L
Refine outline specifications.’ N/A L S
Conduct value engineering analysis.8 S S L

Complete design development drawings. N/A L N/A
Establish phased bidding schedule and scope. N/A S L
Establish general conditions planning. S S L

" The owner sets the desired occupancy schedule based on the design and construction duration

anticipated by the CM/GC firm.

® The CM/GC firm recommends cost-effective alternate systems for analysis by the A/E and joint

concurrence in recommending the alternate system to the owner.

® Owner reviews plans and specifications for program requirements; CM/GC firm reviews for cost and
duration control; A/E reviews for quality control. The CM/GC firm assumes no responsibility or liability
for the design from these reviews.
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RESPONSIBILITY OWNER AJE CM/GC
Prepare construction estimate for a GMP. S S L
Update construction schedule. S N/A L
Coordinate with governmental agencies and utilities. S L S
Evaluate labor and subcontractor market. N/A S L
Prepare subcontractor marketing plan. N/A N/A L
Update master construction schedule. S S L
Update GMP vs. budget. S S L
Refine project budget. L S L
Prepare long-lead purchase and phased constructiog N/A L s
documents.
Bid and purchase long-lead items. S S L
Design development report. N/A L L
Prepare a guaranteed maximum price (GMP). N/A N/A L
Negotiate CM/GC contract amendment for the GMP. L S L
Owner’s review and approval. L N/A N/A
CONTRACT DOCUMENTS
Prepare contract plans and specifications. N/A L N/A
Review contract plans and specifications.’ S S L
Conduct constructability review. S S L
Final governmental agency review and approval. S L S
Final conformance of GMP vs. scope. S S L
Establish subcontractor conditions. ™ S S L
Finalize bid divisions of work. N/A N/A L
Prepare instructions to bidders." N/A S L
Finalize owner occupancy schedule. L S L
Prepare cash flow schedule. S N/A L
Update construction schedule. N/A N/A L
Contract document report. N/A L L
Owner’s review and approval. L N/A N/A
Procure building permit. S S L
BIDDING AND AWARD
Advertise for subcontractor bids. S S L
Place legal ads for bidding. N/A N/A L
Distribute bidding documents. N/A N/A L

' CM/GC to initiate subcontractor conditions to be reviewed and approved by the A/E and owner.
" CM/GC to prepare description of work for each subcontractor for incorporation in specifications by A/E.
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RESPONSIBILITY OWNER AJE CM/GC
Conduct subcontractor pre-bid conference.' S S L
Receive and tabulate subcontractor’s bids." S N/A L

Evaluate bids for specification compliance. N/A N/A L

Evaluate bids for award recommendation. S S L

Evaluate cost of project as bid. N/A N/A L

Update construction and master schedule. N/A N/A L

Award subcontractor contracts. S N/A L

Develop detailed CPM construction schedule. N/A N/A L

Conduct pre-construction conferences. S S L

Set disbursement schedules. N/A N/A L

CONSTRUCTION

Mobilization for construction. N/A N/A L

Monitor subcontractors’ work. S S L

Observe for conformance to design. S L S

Evaluate progress and update construction schedule. S S L

Process shop drawing and sample control. N/A S L

Check and approve shop drawing and samples. S L S

Approve subcontractor progress payments.14 S S L
Disperse payments to contractors. L S N/A

Disperse payments to subcontractors. N/A S L

Provide project cost control. N/A N/A L

Conduct job meetings. S S L

Prepare and log RFls. N/A N/A L

Respond to RFls. S L S

Issue change orders and construction change directives. L S S

Administer safety program. N/A N/A L

Administer security program. N/A N/A L

Administer quality control program. S S L

Maintain as-built drawings. N/A L L

Coordinate owner occupancy schedule. L S L

Prepare punch list. S L S

"2 Chaired by CM/GC firm with A/E in attendance for questions, minutes, and drafting of addenda.

'3 CMIGC firm receives bids and may be assisted at the bid opening by the owner unless CM/GC firm
bids on the work--in which case the owner receives the bids.

' CMIGC firm approves payment to subcontractors at joint meeting with A/E for certification and submits
summary to owner for payment.
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RESPONSIBILITY OWNER AJE CM/GC
Coordinate completion of punch list. S S L
Notify substantial completion. N/A N/A L
Certify substantial completion.™ L L L
Inspect for final compliance. S L L
Determine final accounting. L N/A L
Determine final payments. L L L
Owner’s review and approval of CM/GC payment. L N/A N/A
POST CONSTRUCTION
Prepare record drawings based on assembled asTbuiIt N/A L N/A
drawings.
Post-project evaluation (ORS 279.103). N/A N/A
Coordinate work under warranty.'® S L

'® Note that several closeout items are not included in this list because they are the same as that

required in the traditional design-bid-build contracting method.

'® The owner will contact specific subcontractors responsible for the work under warranty with A/E and

CM/GC firm assistance, if required.
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10.1 Owner

The primary role of the owner is as the coordinator and decision-maker for the
project. The owner decides the “who, what, when, and where” of the project. It is crucial
not only that the owner makes these decisions, but that the decisions are made
promptly. Prompt decision-making is needed to maintain the project schedule and
prevent delays. When making decisions, and providing other project information, the
owner must also talk with one voice. That is, what is said by one owner’s representative
should be the same as that said by all other owner’s representatives and stated in the
contract. To assure that this happens, it is recommended that the owner provide one
centralized person to act as the information source to alleviate problems related to
conflict of information and provide one contact that all other parties can go to for
information. The owner’s representative should be identified in the RFP. In the RFP, the
owner must also define a workable hierarchy for decision-making (communication
hierarchy) that can be used if the designated owner’s representative is unable to
provide the necessary information or make the necessary decisions.

The owner defines the scope of the project and specifies the roles and
responsibilities of all parties on the project. These roles and responsibilities are initially
outlined in the RFP. Since capabilities and resources differ between organizations, a
process should be included that allows for redefining the roles and responsibilities once
all the players are known. The owner communicates these roles and responsibilities
primarily through the RFP and contract, and via project meetings and correspondence.
Owner attendance at project meetings is required to ensure such communication.
Attending meetings also helps to develop relationships with the other parties and keep
the owner abreast of the project progress.

The CM/GC process requires a greater amount of owner involvement than is
required in other contracting methods. In addition, the owner’s involvement is typically
different than that which is required in other contracting methods. With CM/GC, the
owner acts as the “third leg of the stool” for the project. Without the required owner
involvement, the project will not be successful. The owner must be able to provide this
involvement. It is critical that the owner be ready to take on this responsibility. If the
owner cannot do this with its own staff, the owner should hire a consultant to provide the
necessary work. Additionally, the owner’s representative should have expertise in both
construction, in general, and specifically negotiated work.

The specific responsibilities of the owner include, but are not limited to, the
following:

e Developing the selection process for the design team, including the architect
and engineers.

e Supplying all site information: (e.g., soil conditions, existing utilities, existing
building information). This will require obtaining the services of a soils
engineer and a utilities locating service, and commissioning a hazardous
materials study along with other investigations.
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¢ Developing and managing a total project budget.

e Developing a program for the project that describes what the owner would like
the completed project to accomplish.

e Deciding on the appropriate construction delivery system for the project (e.g.,
design-bid-build, CM/GC, or some other method).

e Managing the project from inception through the warranty period.

e Contracting for and managing a system performance program (i.e.,
commissioning).

e Managing project performance evaluation, if applicable.

10.2 Architect/Engineer (A/E)

The primary role of the A/E is to design the project and guide the project through
construction (construction administration). The design that is created must meet the
owner’s expectations and needs, and be responsive to the owner’s budget for the
project. It is the responsibility of the A/E to provide thorough communication of the
owner’s functional performance and financial requirements and needs via the drawings
and specifications and by monitoring the work. The owner conveys these
responsibilities to the A/E through the A/E’s contract.

During programming, the A/E takes into consideration the owner’s expectations
and needs to develop a functional program statement. The A/E then creates a design
that addresses the functional program requirements. As part of this effort, it is the
responsibility of the A/E to interface with the local planning and building agencies to
ensure that the design meets the applicable building codes and local regulatory
requirements. The A/E maintains co-responsibility for drawing coordination with the
CM/GC firm.

When selecting an A/E, the owner should inform interested A/E firms that the
project will, or is likely to, be delivered using the CM/GC process (if the owner knows at
that time). It is recommended that the owner make the decision whether to go with
CM/GC before the A/E selection process. The A/E must work with the CM/GC firm
during the design phase of the project to develop an acceptable design. The A/E should
consider and incorporate suggestions put forth by the CM/GC firm, including VE and
constructability improvements. The duty to work alongside the CM/GC should be
outlined in the A/E’s contract.

Because many, if not all, CM/GC projects are fast-tracked, it is crucial that the
A/E produce and issue design packages to the CM/GC firm in a timely manner. In
addition, the designs need to be complete with all the detail and information necessary
to bid the work. The A/E should not issue incomplete designs and rely on addenda to
pick up any missing design elements or information.

During the course of construction, the responsibilities of the A/E include:
document interpretation, quality inspection, reviewing changes, issuing design
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corrections as needed, review and processing of submittals, certifying pay requests,
and responding to RFI’s. The owner (or owner’s representative) should have the
ultimate responsibility for reviewing and approving any changes as that is the final cost
control for the project. It is essential that the A/E provide timely responses, especially to
RFI’'s, submittals, and proposed changes. To facilitate this, on-site representation by the
A/E beyond occasional jobsite visits (e.g., an A/E job office located and staffed on-site)
should be considered for large or complex projects.

10.3 Construction Manager/General Contractor (CM/GC)

The CM/GC firm provides services both prior to and during construction. Prior to
construction (pre-construction services), the CM/GC performs a variety of services
including conducting value engineering and constructability analyses of the project. The
CM/GC firm should be asked to submit an estimate and schedule for the project
immediately after being hired. Significant savings can be received from upfront
involvement of the CM/GC firm. Such involvement can be beneficial, for example, when
locating the project on the site, choosing the materials of construction, and selecting
effective building systems.

During the development of the design, the CM/GC firm participates in all the
design discussions, making suggestions as to product options, providing comparative
estimates, researching performance and availability of materials, and advising as to the
time impacts of various building systems. The CM/GC firm prepares periodic cost
estimates that include breakdowns of each project element to ensure that the project is
within the owner’s budget and to establish a GMP. The CM/GC firm develops the
phasing of the bid packages and the work sequence, and ultimately develops a GMP for
the project which it in turn negotiates and formalizes with the owner.

When the CM/GC firm is “at risk” and committed to a GMP, cost, schedule, and
quality are the responsibility of the CM/GC firm. It is essential that the CM/GC firm have
expertise and experience in conceptual estimating. The conceptual estimate provides
guidance in the development of the design and is used to establish a GMP. The
programming phase should outline the pertinent information that is needed to develop a
conceptual estimate for the project.

During construction, the CM/GC firm performs the normal functions of a general
contractor, controlling and managing the schedule, budget, construction means and
methods, quality, and safety. It is the CM/GC firm’s responsibility to assure full coverage
of the work by bidders and to conduct periodic audits to ensure that the project is on
track. Record keeping by the CM/GC firm should be performed with an eye towards an
audit. This promotes an open book feeling on the project.

If it is in the best interest of the project, the CM/GC firm may be allowed to self-

perform some of the work outside of the general conditions. In some cases the CM/GC
firm might be allowed to perform work without being required to compete for the work,
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while in other cases the CM/GC firm might be required to compete for the work with
other contractors. The public agency must decide which work must be competitively
procured. The agency needs to judge whether or not bidding out the work is more cost
effective. Bidding the work is typically judged to be beneficial during a slowdown in the
economy and in periods of high inflation. If the project is relatively simple, lacks special
phasing of the work, or is a green-field project, competitively procuring the work may not
provide benefits that are significant compared with not bidding out the work. In any
case, it is recommended that the CM/GC firm take advantage of the marketplace by
actively soliciting bids for all subcontracts, unless special circumstances prevail. In the
majority of Oregon CM/GC contracts, 90% to 95% of the work has been competitively
bid, with the owner receiving the benefit of the marketplace.

The process developed by the owner for determining the work that the CM/GC
firm does not have to competitively procure needs to be outlined in the contract.
Flexibility is needed in the process to account for non-competitive work. The specified
process needs to be in the best interest of the public as well. That is, it is shown to be
competitive or demonstrated why competitive procurement is not the best way to go. If
the CM/GC firm is required to bid on work, a third party should be designated to oversee
and control the selection of the contractor.

In some instances when the CM/GC is required to bid on work which it would like
to perform, no other bids may be submitted. In this case, the CM/GC is the only bidding
contractor. This circumstance is discussed in further detail in Section 12.

When work is put out to bid, the CM/GC firm may participate in pre-qualifying
subcontractors if it is in the best interest of the project. The CM/GC firm can use its
construction experience and expertise to help highlight the benefits of one subcontractor
versus another. Having the CM/GC firm pre-qualify subcontractors, though, may create
audit problems since there may be a perception that favoritism is entering into the
qualification process. Therefore, the owner must ensure that the pre-qualification
process allows for competitive selection. The pre-qualification process should be
outlined in the contract and, regardless of how pre-qualification is performed, or not
performed, the CM/GC firm should have ultimate responsibility for managing the
subcontractors to make sure the schedule is achieved.

10.4 Subcontractors and Vendors

Subcontractors play a significant role in the completion of the work. The vast
majority, if not all, of the construction work that is put in place on a CM/GC project is
performed by subcontracting firms working in the specialty trades. During construction,
their role is similar to that of the CM/GC firm, but limited to their particular scope of
work. Whereas the CM/GC firm is responsible for the completion of the entire project,
the subcontractor is given responsibility for solely that portion of work for which it has
contracted. An electrical subcontractor, for example, is hired to complete the electrical
work on a project. This task is similar to that undertaken with other contracting methods
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and includes supplying labor, materials, and equipment necessary to perform the
electrical work, supervising the electrical work, coordinating the electrical work with that
of the CM/GC firm and other trades, and ensuring that its workers are safe in the
performance of their job. Subcontractors are also tasked with submitting required shop
drawings and samples related to their work, providing input on their progress to allow for
updating overall project schedules, and helping maintain a clean and orderly site.
Subcontractors must supervise the work of any sub-subcontractors that they hire as
well.

Subcontracting firms enter into a contract for the work directly with the CM/GC
firm. No formal contract is created between the owner and subcontractor. Likewise,
there is no contract between the designer and subcontractor. As a result, formal
interaction between the subcontractor and the project team takes place through the
CM/GC firm. When the steel erection subcontractor is confused about a particular
design detail, for example, communication with the structural design engineer to clarify
the detail will pass through the CM/GC firm.

Though a subcontract exists solely with the CM/GC firm, the CM/GC contract
typically requires that all subcontractors abide by conditions within the CM/GC contract.
That is, the subcontractor must adhere to conditions of the contract between the owner
and CM/GC firm. While the subcontracting firm is a distinct entity, the owner does not
recognize the subcontractor as separate from the CM/GC firm in the execution of the
construction contract. Such a clause in the contract is called a “flow-through clause”.
When such a clause is included in a CM/GC contract, it is important that the
subcontractor be aware of the conditions of the CM/GC contract because requirements
may exist which affect the ability of the subcontractor to perform the work. Therefore, it
is prudent for the subcontractor, when entering into a sub-contractual agreement, to
review the CM/GC contract for such requirements.

10.5 Relationships

CM/GC works best as a collaborative, team process. If the parties treat it like a
hard bid project, it becomes less successful. It should be made clear in the CM/GC
documents that the project is based on cooperation, trust, and a team approach so that
issues get quickly raised and addressed. It is expected as well that all parties act in the
best interest of the project. To facilitate a cooperative effort, the CM/GC firm needs to
be pro-active in its interactions with the design team, rather than reactive. Compared
with the design-bid-build method, the CM/GC firm needs to work more closely with the
A/E and owner rather than “on the other side of the fence”. A “win-win” mentality is
required, rather than “win-lose” as is often the stance taken on a design-bid-build
project. To help ensure effective team interaction, the owner should consider these
requirements when scoring the proposers and selecting the project team members.

A process needs to be in place that promotes the CM/GC firm’s close working
relationship with the A/E. This process should include the following:
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Clearly and thoroughly defined roles and responsibilities.

A complete respect and partnering chemistry between all parties, active
participants, and decision-makers.

Experienced, realistic expectations of the owner.

Thorough, well-coordinated construction documents.

Effective CM/GC project management and supervisory skills.
Appropriate A/E technical knowledge.

With respect to the level of involvement by each party, there needs to be a
clarification of interactions. When seeking input from one of the project parties, it needs
to be clarified whether the response will be “advising” or “approval”. A lack of
understanding of how the parties are to interact is one barrier to a successful project.
Barriers to establishing and maintaining the relationships exist in a variety of forms.
Examples of common barriers are:

When the objectives of each party are not being met.

Unclear contract language, or poorly conceived and executed contracts. If this
is the case, to prevent disputes the parties may be willing to resolve issues by
ignoring the contract language and developing a system that works in the field
for the particular circumstances.

Harboring old attitudes developed from the use of other project delivery
methods, especially the low bid, design-bid-build method. Working with such
a mindset can prohibit effective teamwork and collaboration.

A lack of construction industry experience within any of the parties.

A lack of experience utilizing CM/GC within any of the parties.

An unwillingness to work as a team.

An unwillingness to compromise.

The personalities of the people involved.

Unrealistic owner expectations.

A lack of money (if one of the parties is over budget).

Possibly a tight schedule.

Maintenance of relationships between project team members over the course of
the project is important to the continued progress of the project. The following are ways
in which relationships can be maintained during a project:

Facilitate formal or informal partnering. While partnering on a CM/GC project
happens informally due to the very nature of the CM/GC process, it is often
beneficial to proactively work to facilitate partnering and collaborative efforts.
Maintaining clear and open communication channels. There should be regular
communication between the parties of the project’s progress and planned
activities.

Co-location of key project staff, if possible.

Each party taking the responsibility for their portion of the project’s risks.
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e Each party fulfilling their responsibilities in a timely manner so as not to affect
or delay the project.

e Describing and clarifying the goals and expectations of each party to the other
parties. The goals should be prioritized to help with decision-making, and the
actions of each party should be aligned with the goals.

e The A/E, CM/GC firm, and owner working interactively as a team to meet
each other’s needs. The following are examples of how this can take place:

- The CM/GC firm might recommend to the owner how the program and
design could be altered to save operating budget.

- The owner might work with the CM/GC firm to allow the CM/GC firm to
switch project managers in “mid-stream” to maximize the CM/GC firm’s
ability to concurrently perform another job for another owner.

- The A/E might travel regularly to the CM/GC firm’s offices and
establish an on-site presence to facilitate a collaborative effort on
design and construction administration.

e All parties working together to find solutions to bring the project in on time and
under budget.

10.6 Partnering

To help maintain relationships on construction projects and prevent the
occurrence of disputes, the construction industry has adopted the use of partnering.
Partnering is used to establish teamwork and a collaborative mindset among the
contracting parties. It begins with a meeting, sometimes one to two days long, between
the key project team members — owner, A/E, and CM/GC firm — at the start of the
project. The meeting typically consists of an organized workshop that focuses on
teambuilding, group awareness, and conflict awareness. The workshop concludes with
the signing of a partnering agreement. The agreement states the 